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Befor.e M r, J^sUce Sale,

BEHAEI LALL SHAHA
V.May 20,

25&30. JAQODISH GHUNDER SHAHA,*

JExeise Act {I llo flS S S ) and 11 {'B.C.) o f 1903—Sale o f liquor— liesnse-r- 
Agreement in confravenfion o f Excise Act.

Tha object o f the Eioise Act is to prohibit porsons from selling or carrying on 
the business o£ selling exciseable articles without a license.

The prohibition by the Act of the sale o f liquor without a license is baaed «pon 
the principle of public policy, and on moral grounds, and the purpose of the Act ia 
not confined to the protection of the Revenue.

JSoistub Churn Naun v. Wooma Churn Sen(l) referred to,
^he principle deduced from the licensing Act of 1856 clearly underlies the 

later Act that an agreement which contravenes the policy of the Act or which has 
for its object the jcarrying on of a business in contravention of the excise law, is 
illegal.

Jadoo Nath Siaha V. Novin (Zander Shaha{2) referred to.

T h i s  w as a  su it  b r o u g h t  b y  tb e  p la in tiff  to  re o o re r  th e  sunt 
ot Es. 2,725-12-6 u n d e r  t t e  fo l lo w in g  oiroum atanoes.

The plaintiff in the month of January 189Q was the owner 
and licensee of several liquor shops in the town of Calcutta and 
carried on the business under the name and style of Behari Lai 
Shaha. In June 189Q, the plaintiff entered into a verbal 
agreenient with the defendant Jagodish Chunder Shaha and one 
Basanto Coomar Shaha, to pay off all existing debts incurred by 
>,;Tn in carrying on the shop, and to sell the stook in trade of 
his shop and make it over together with the furniture to the
defendant and Basanto Goomar, and they were to carry oa the
business pf the shop on their own account and responsibility, and 
tyere not to contract any debts in the name of the pkintiff or hî

«  Original Civil Suit No, 4 of 1903.

(1) I- I*. H. IG Calc. 436. (2) (1874) 21. W. E, 283.
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gaid firm, and they were to keep the plaintiff and his estate and 
effects always indemnified against all debts, liabilities, claims and 
demands whatsoever in respect of the said shop. It was further 
agreed in order to enable the defendant and Basanto Coomar to 
sell the liquor without obtaining a license, that they should be at . 
liberty to use the name of the plaintifi in the sale of liquor, and 
that in consideration of the plaintiff permitting the defendant and 
Basanto Ooomar to use his name ia the sale of liquor the defend
ant and Basanto Coomar should pay to the plaintiff the sum 
of Rs. 100 per annum, and it was also agreed that the arrangement 
should be determinable upon either party giving to the other a 
month’s previous notice.

The plaintiff on the 1st July 1894 made over the business to 
the defendant and Basanto Coomar. On the 1st July 1896 on 
account of disputes and differences arising between the defend
ant and Basanto Coomar, the latter severed his connection with 
the shops, and the defendant carried on the business on his own 
account and responsibility and upon the same terms, as aforesaid, 
except that the sum of Rs. 100 a year was increased to Rs. 25 a 
month, which the defendant paid to the plaintiif from the 1st 
July 1896 to the Slsfc March 1898. That thereafter the agree
ment between the plaintifi and the defendant was again altered 
by increasing the monthly rent from Rs. 30 to Rs. 50, and the 
defendant carried on the business from the 1st July 1899 up to 
the 31st March 1902, when by mutual consent the agreement 
was determined, and oa the 1st April 1902, the plaintiff took over 
possession of the shop and furniture from the defendant and has 
since been carrying on the same on his own account. On the 5tk 
April 1902 a suit was instituted by one A. Qrossman against the 
plaintiff for the recovery of Rs. 1,197-14, being the amount due 
for the price of certain wines sold and delivered between the 28th 
September and 20th Deoember 1901, and such amounts were 
covered by certain promissory notes executed in the name of the 
plaintiff by one Nanda. Lai Ohatterjee, an employe of the defend
ants, and a decree was made on the 28th May, 1902 of Rs. 1,382-8.

On the 11th April 1902 Mohendro Nath Lahiry and others,, 
who carried on business in the name and style of Kally Das 
Lahiry & Co., instituted a suit in. the Scaall Cause Court against
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Nath Shaha v. Nobin GMmder 8haha{l), Bebi Prasad v. Rup i.ot
Ita ii{2), Mormasji Motabhai t. Pesttmji Dhmjibhai{2>), and Boiatub ■
Chut,I  N(iv,i V. Wooma Churn &»(4) referred to. Section 23 of i alt.

the Excise Act clearly shows that an agreement is lawful, unless f. 
forbidden by law or is of such a nature as to defeat the provisions 
<'£ the Excise Act. The whole of this suit is based upon this 
i;?rocnient, which, I submit, is illegal, and therefore the case must 
fail.

Mr. Knight {Mr. S. P. Sinha with him) for the plaintiff.
Every case cited by the other side is distinguishable from the

present case. This is a suit for indemnity, and can be decided 
without reftTence to the Excise Act at all. Sections 47, 57 and 59 
of the Exciso Act referred to.

ThiT is not in any way a benami transaction. The license 
has b n renewt d in my name. I am therefore the responsible 
party.

The matter of license only arises incidentally in the agree
ment. The English case of Johnson v. Hudson(5) shows that it 
is a matter which touches the revenue and is a contract of indem
nity. S. 24 of the Contract Act and Smith v. 2fawhood{Q) cited.
As to when a contract is divisible see Apson on Contracts (9th 
edn.), p. 212. The same rule applies in the case of Pickering v.
Ilfracombe Railway (7o.(7).

[Sai.b J. Is it your argument that you can always separate 
the indemnity from the contract set out .P]

If the indemnity was upon a transaction directly touching 
the property, then there would bo some difficulty, but that is not 
this case.

The policy of the Act is the securing o£ a responsible person, 
if you' have that the law has no possible complaint. Such 
a person the law has had all along in the person of the plaintiff, 
who has accepted full responsibility for the license. The other 
fide h;*ve not shown what the public policy of the Act is. The 
theory of the licensing Act is to get a responsible person.

(1) (1874) 21 W. B. 289. (4) (1889) I. L. R. 16 Calo. 436.
(2) (1*?8W) I. L. R. 10 Mad. 577. (5) (1809) 11 East. 180.
I i) (I s .7) I. L. R. 12 Bom. 422. (G) (1815) 14 M. & W. 452.

(7) (ISiiS) L. K. 3 C P. 235, 250.
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The Excise Manual of 1891 governs this case and not the 
Excise Act Manual of 1903.

See Exoise Act Manual 1891, pp. 99, 105, 115, 210, and 
Excise Act Manual 1903, y o L  I, p. 81, referred to. I  submit there 
is no substance ia the objection raised, but should the Ooutt 
think there is, then I say it is separable from the Act.

Mr, A, Chowdhury in reply.
Cur. adv. miU,

CALCUTTA SEPJES. [VOL. XXXI,

Sale  J. This is a suit brought by the plaintiif to recover 
certain sums alleged to be due by the defendant to the plaintiS 
by virtue of an Indemnity contained in a verbal agreement set 
out ill the 2nd paragraph of the plaint. The plaintiff alleges he 
carried on the business of a vendor of liquor in certain shops in 
Calcutta, and that in 1894 he was desirous of relinquishing his 
business in  the shop, 148, Bow Bazar Street, and he entered into 
agreements with the defendant and one Basanto Goomar Shaha 
whereby the plaintiff was to sell the stock-in-trade of the shop 
and furniture to the defendant and Basanto (Joomar Shaha, and 
that thereafter the defendant Basanto Ooomar Shaha should carry 
on the business of vendors of liquor on their own account and 
responsibility. It is stated that the obj eot of the agreement was 
to enable the defendant and Basanto Ooomar Shaha to sell the 
liquor without obtaining a license, and in order to carry out 'this 
purpose, this agreement was entered into and the defendant and 
Basanto Ooomar Shaha undertook not to contract any debt in the 
name ol the plaintiff, and fu.rth.er that they were to keep the 
plaintiif and his estate and effects indemnified against all .claims 
and demands against the shop, and that in further consideration 
o f the liberty to use the name of the plaintiff to carry on the 
business the defendant and Basanto Ooomar Shaha agreed to pay 
the plaintiff Ra. 100 per annirm. The plaintiff alleges the agree
ment was carried out and that he paid off all existing debts in the 
business carried on in the shop, and sold to the defendant and 
Basanto Ooomar Shaha all the goods, stook«ia-trade and entire 
furniture at .a valuation, and made over the shop from July 1894 
to the defendant and to Basanto Ooomar Shaha, who thencefor
ward carried on the busiiiass as Y^ndors ol liquor in the plaintiff’s



? 0 L . XXX I.] CALCUTTA SERIES. non

name, but on their own Joint aoeouui,t and respOEsibiiit .̂ Th.@ 
Isasine’ffi was carried on hj the defendant and Basanto' Uoomar 
Shaha up to the end of June iS96, and disputes having arisen 
between them, the latter severed his connection with the business 
and the defendant carried on the business from the 1st July 1896 
to the 31st March 1902. The plaintiff alleges that throughout 
this period the terms of the agreement were adhered to, except 
that the annual payment was increased from Bs. 100 per annum 
to Es. 25 and then Es. 30 per month, and finally to Bs. 50 
per month. The plaintiff further alleges that Es. 60 per month 
was paid up to January 1902, and that the instalments for the 
months of February and March are still due. The plaintiff 
illegeSj that during the time the defendant carried on the 
business on his own account and responsibility, he contracted 
debts contrary to the terms of the original agreement, in the 
plaintiff’s name and those debts he (the plaintiff) has had to pay. 
The plaintiff therefore olainis these amounts and also expenses 
which he has incurred in respect of suits instituted for recovering 
the same from him, and also the instalments of Es. 50 per month 
for February and March, altogether amounting to Es. 2,725-13-6,

^he defendant in his written statement denies all the material 
allegations in the plaint, and denies he has carried on the business 
on his own account either solely or jointly with Basanto Ooomar 
Shaha. He says he had only interfered to assist his brother the 
plaintiff, and the business was throughout done for the plaintiff 
and in his name, and that the plaintiff is responsible for all debts 
ind that he has advanced money to the plaintiff for the business, 
and states that there is a suni exceeding the plaintiff's claim due 
to him in respect of advances made and expenses incurred. By th© 
defendant in carrying on the business on the plaintiff g account. 
At the hearing the defendant raised a defence in the nature of a 
dewurrer. It is not suggested that the plaintiff h^s been taken 
by surprise by the drfence  ̂ nor has any applioatipn to adjowrn 
the suit on that ground been made.

The defence is that the oontraot on which the plaintiff rejied 
in one opposed to the policy of the Esioise law, and, being eojitr^y 
to pubHo policy, is illegal and void. The plaintiff on the other 
hand relies the fact that the suit is based on an Indemnity
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which, it is contended, is separable from the rest of the eontraot, 
and it is said that, even if the monthly instalments are not 
recoverable by reason of the contract being illegal, there is 
nothing in the Excise law to prevent his recovering under the 
indemnity the sum due thereunder. It seems to me that it is 
impossible to differentiate the claim in respect of the two monthly 
instalments from the claim under the indemnity. Both claims 
form part of the considerations for the agreement, the object of 
which was to enable the bwiness to be carried on at 14B Bow 
Bazar Street by the defendant and Basanta Ooomar Shaha trad
ing under the plaintiff’s name without the necessity of taking out 
a license. The plaintiff ia consideratioQ of the permission to 
trade in his name stipulates, first;, for the payment of a money 
consideration, and secondly for ao indemnity against all lossas, 
claims, demands, and expenses, in respect of the business. The 
claim therefore in respect of the two monthly instalments and 
the claim under the indemnity must stand or fall together as 
parts of the same agreements. It remains for me to consider 
whether the agreement, having regard to its general purpose and 
object, is illegal and void: I  think it is clear that the object of the 
Excise Act, VII of 1878, is to prohibit persons from selling or 
carrying OQ the business of selling exciseable articles without a 
lio >nse, and, I think, two principles are laid down by the eases 
cited, which liave an important bearing on the present case.

1st.—The case of Boidul Churn Naun v. Wooma Ghurn iS«»(l) 
lays down the principle that the prohibition by the Act of 
sale of liquor without a license is based upon public policy and 
on moral grounds, and that th=̂  purpose of the Act is not confined 
to the protection of the revenue. That conclusion was arrived 
at by the Court after a careful analysis of the sections of the 
Act.

In another case, that of Jadoo Nath Shaha v. Nahin 
Chtmder Shaha (2) it was decided that an agreement, which 
contravened the policy of the Act, or which has for its object th® 
carrying on of a business or trade in contravention of the Excise 
law is illegal. It is true that the decision in question was arrived

(1) (1889) I. L. E. 16 Calc. 436. (2) (1874J 21 W, E. 289.
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at not in. conuection with the preseat Aet, but with refereaci' 
to the Act of 1856 ; but the distinction is immaterial. I  think 
the principle, which is deduced from the earlier Act, clearly 
underlies the later Act also. The question is whether the agree
ment in suit contravenes public policy. It is said there is nothing 
in the agreement of iademnity against the policy of the Act 
and that no such agreement of indemnity is prohibited by the Act, 
and it is contended that, inasmuch as the plaintiff is not suing 
to recover the price of articles sold to the defendant without a 
license, nor has the plaintiff infringed the rule that a licensee may 
not transfer his license nor sublet his shop, it cannot be said 
that the claim in suit is in contravention o£ the Act. It is to 
be remarked that the provisions against transfer of licenses 
and the subletting of shops for the sale of liquor show that the 
object aud purpos-e of the Excise law is to make the license 
a personal privilege, which the Excise authorities have the sole 
right of granting or withholding and that the rights or privi- 
^ges conferred by the lieensp carnot be transferred by one private 
individual to another. But this is what the plaintiff seeks to do 
by the instrumentality of the agreement. It is true that the 
plaintiff has transferred his license, but the defendant is per
mitted to use the plaintiff’s name and license and carry on 
business in every way uncontrolled by the plaintiff as if he were 
the licensee himself. The contract of indemnity is the means 
used to gaiQ this end. The licenfe is not to be transferred, and 
so far the plaintiff’s responsibility in the eye of the law con
tinues, but on the other hand the defendant is to have all the 
benefit of the license as if it were transferred to him, he agreeing 
to hold the plaiatiff indemnified from all claims and demands 
made in respect of the business. The contract of indemnity is 
therefore a vital and necessary part of the arrangement and 
essential for the purpose of allowing the defendant to use the 
plaintiff’s name. Section 11 says no person shall sell any excise- 
able article without the Collector’s license. The plaintiff’s 
object was to permit the defendant and Basanto Cooiaar Shaha 
to sell suoh articles without a license. I  am of opinion therefore 
that the object of the agreement is to enable the defendant 
to cftrry on the business of vendor of liquor in contravention of
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the Excise Law, and that as the indemnity was aa ©ssential part 
of the maoMnery for attaining that end, the agreement and the 
indemiiity are both illegal and void. The suit miisfc therefore b« 
dismissed with costs.

A-tfcorneys for the plaintiff : Q. 0 .  Chtmder 4* Oo»

Attorneys for the defendant: Leslie ^  Hinds,

R, G. M.


