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Before My, Justice Sale,

BEHARI LALL SHAHA

v

JAGODISH CHUNDER SHAHA *

Bzrcise Aot (FIT of 1856) and II (B.C.) of 1903—8ale of Liguor—=ILicense—
Agreement in contravention of Excise Act.

The object of the Excise Act is to prohibit persons from selling or carrying on
the business of selling exciseable articles without a license.

The prohibition by the Act of the sale of liquor without a license is baged upon
the principle of public policy, and on moral grounds, and the purpose of the Act is
not confined $o the protection of the Revenue.

Boistub Churn Naun v. Wooma Churn Sen(1) referred to,

The principle deduced from the licemsing Act of 1856 clearly underlies the
Iater Act that an agreement which contravenes the policy of the Act or which has
for its object the carrying on of a business in contravention of the excisa law, is
illegal.

Jadoo Nath Shaha v. Novin Chunder Shaha(2) referred to.

Tris was a suit hrought by the plaintiff to recover the sum
of Rs. 2,725-12-6 under the following circumstances.

The pleintiff in the month of January 1890 was the owner
and licenses of several liquor shops in the town of Caloutta and
carried on the business under the name and style of Behari Ll
Shaha. In June 1890, the plaintif entered into a verbal
agresment with the defendant Jagodish Chunder Shaha and one
Basanto Coomar Shaha, to pay off all existing debts incurred by
him in carrying on the shop, and ta sell the stock in trade of
his shop and make it over together with the furniture to the
defendant and Basanto Coomar, and they were to carry on the
business of the shap on their own gocount and responsibility, and
were not to contract any debts in the name of the plaintiff or his

# Original Civil Suit No, 4 of 1908.

1) (1889) L. L, R. 16 Calc, 436, (2) (1874) 21. W. R, 282,
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said firm, and they were to keep the plaintiff and his estate and
offects always indemnified against all debts, liabilities, claims and
demands whatsoever in respect of the said shop. It was further
agreed in order to enable the defendant and Basanto Coomar to
sell the liquor without obtaining a license, that they should be at
liberty to use the name of the plaintiff in the sale of liquor, and
that in consideration of the plaintiff permitting the defendant and
Basanto Coomar to use his name in the sale of liquor the defend-
ant and Basanto Coomsar should pay to the plaintiff the sum
of Rs. 100 per annum, and it was also agreed that the arrangement
should be determinable upon either party giving to the other a
month’s previous notice,

The plaintiff on the Ist July 1894 made over the business to
the defendant and Basanto Coomar, On the Ist July 1896 on
account of disputes and differences arislng between the defend-
ant and Basanto Coomar, the latter severed his connection with
the shops, and the defendant carried on the business on his own
account and responsibility and upon the same terms, as aforesaid,
except that the sum of Rs. 100 a year was increased to Rs. 25 a
month, which the defendant paid to the plaintiff from the Ist
July 1896 to the 81st March 1898. That thereafter the agree-
ment between the plaintiff and the defendant was again altered
by increasing the monthly rent from Rs. 30 to Rs. 50, and the
defendant carried on the business from the Ist July 1899 up to
the 31st March 1902, when by mutual consent the agreement
wag determined, and on the 1gt April 1902, the plaintiff took over
possession of the shop and furniture from the defendant and has
gince been carrying on the same on his own account. On the &th
April 1902 a suit was instituted by one A. Grossman against the
plaintiff for the recovery of Rs. 1,197-14, being the amount due
for the price of certain wines sold and delivered between the 28th
September and 20th December 1901, and such amounts were
covered by certain promissory notes executed in the name of the
plaintiff by one Nanda Lal Chatterjes, an employé of the defend-
ants, and a decree was made on the 28th May, 1902 of Rs. 1,382-8,

On the 11th April 1902 Mohendro Nath Lahiry and others,
who carried on business in the name and style of Kally Das
Lahiry & Co., instituted a suit in the Small Cause Court against
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Nath Shaka v. Nobin Chunder Shaka(l), Deb. Prasad v. Rup
Ran(2), Hormasji Motablhai v. Pestanji Dhanjibhai(8), and Boistub
Churu Nava v, Wooma Churn Sen(4) referred to. Section 23 of
the Excise Act clearly shows that an agreement is lawful, unless
forbidden by law or is of such a nature as to defeat the provisions
of the Excis2 Act. The whole of this suit is based upon this
wgreement, which, I submit, is illegal, and therefore the case must
fail.

Mr. Inight (Mr. S, P. Sinka with him) for the plaintiff.

Every case cited by the other side is distinguishable from the
present case. This is a suit for indemnity, and can be decided
without reference to the Hxeise Act at all. Scetions 47, 57 and 59
of the ¥ixcise Act referred to.

This is not in any way a benami transaction. The license
has b~n renewed in my name. I am therefore the responsible
party.

The matter of license only arises incidentally in the agree-
ment. The English case of Joknson v. Hudson(5) shows that it
is o matter which touches the revenue and is a contract of indem-
nity. 8. 24 of the Contract Act and Smith v. Mawhood(6) cited.
As to when a contract is divisible see Anson on Contracts (9th
edn.), p. 212. The same rule applies in the case of Pickering v.
Iifracombe Raihway Co.(7).

[Sare J. Isit your argument that you can always separate
the indemnity from the contract set out ]

If the indemnity was upon a transaction directly touching
the property, then there would be some difficulty, but that is not
this case.

The policy of the Act is the securing of a responsible person,
if you have that the law has no possible complaint. Such
a person the law has had all along in the person of the plaintiff,
who hss accepted full responsibility for the license. The other
side huve not shown what the public policy of the Act is. The
thacry of the licensing Act is to get a responsible person.

(1) (1874) 21 W. R. 289. (4) (1889) I. L. R, 16 Calc. 436.
(2) (1%8%) L. L. R. 10 Mad. 577. (5) (1809) 11 East. 180.
v (1497) L L. R. 12 Bom. 422. (6) (1845) 14 M. & W, 452.

(7) (18¢8) L. R. 3 C . 235, 250,
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The Excise Manual of 1891 governs this case and not the
Exoise Act Manual of 1903,

See Exoise Act Manual 1891, pp. 99, 105, 115, 210, and
Exoise Act Manunal 1903, vol. I, p. 81, referred to. I submit there
is no substance in the objection raised, but should the Court
think there is, then I say it is separable from the Act.

My, A. Chowdhury in reply.

Cur. adv. vult,

Sare J. Thiszizasuit brought by the plaintiff to recover
certain sums alleged to be due by the defendant to the plaintiff
by virtue of an Indemnity contained in a verbal agreement sef
oub in the 2pd paragraph of the plaint. The plaintiff alleges he
sarried on the business of a vendor of liquor in certain shops in
Calcutta, and that in 1894 he was desirous of relinquishing his
business in the shop, 148, Bow Bazar Street, and he entered into
agreements with the defendant and one Basanto Coomar Shaha
whereby the plaintiff was to sell the stock-in-trade of the shop
and furniture to the defendant and Basanto Coomar Shaha, and
that thereafter the defendant Basanto Coomayr Shaha should carry
on the business of vendors of liquor on their own account and
vesponsibility. It is stated that the object of the agreement was
to enable the defendant und Basanto Coomar Shaha to sell the
liquor without obtaining a license, and in order to carry out this
purpose, this agreement was entered into and the defendant and
Basanto Coomar Shaha undertook not to contract any debt in the
name of the plaintiff, and further that they were to keep the
plaintiff and his estate and effects indemnified against all .claims -
and demands against the shop, and that in further consideration
of the liberty to use the name of the plaintiff o carry on the
business the defendant and Basanto Coomar Shaha agreed to pay
the plaintiff Rs. 100 per annum, The plaintiff alleges the agree-
ment was carried out and that he paid off all existing debts in the
business carried on in the shop, and sold to the defendant and
Basanto Coomar Shaha all the goods, stock-in-trade and. entire
furniture at.a valuation, and made over the shop from July 1894
to the defendant and to Basanto Coomar Shaha, who thencefor-
ward carried on the husiness as vendors of liquor in the plaintiffs
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name, hut on their own joint sccount and responsibility. The
business was carvied on by the defendant and Basanto Coomar
Shaha up to the end of June 1896, and disputes having srisen
between them, thie latter severed his connection with the business
and the defendant carried on the business from the 1st July 1896
to the 3lst March 1902. The plaintiff alleges that throughout
this period the terms of the agreement were adhered to, exdept
that the annual payment was increased from Rs. 100 per annum
to Rs. 25 and then Rs. 30 per month, and finally to Rs. 50
per month. The plaintiff further alleges that Rs. 50 per month
was paid up to January 1902, and that the instalments for the
months of February and March are still dus. The plaintiff
dlléges, that during the time the defendant carried on the
business on his own account and responsibility, he contracted
debts contrary to the ferms of the original agréement, in the
plaintiff’s name and those debts he (the plaintiff) has had to pay.
The plaintiff therefore clainmis these amounts and also expenses
which he has incurred in respect of suits instituted for recovering
the same from him, and also the instalments of Rs. 50 per mouth
for February and March, altogether amounting to Rs. 2,725-12-6.

The defendant in his written statement denies all the material
allegations in the plaint, and denies he has carried on the business
on his own acoount either solely or jointly with Basanto Coomar

Bhaha. Hoe says he had only interfered to assist his brother the

plaintiff, and the business was througliout done for the plaintiff
snd in his name, and that the plaintiff is responsible for all debts
and that he has advanced money to the plaintiff for the business,
and states that there is a guni exceeding the plaintiff’s claimi due
to him in respect of advances made and expenses inourred by the
defendant in carrying on the business on the plaintiff g account.
At the hearing the deferidant raised a defencs in the nature of a
demurrer. It is not suggested that the plaintiff has been taken
by surprise by the defence, nor has any application to adjourn
the suit on that ground been made.

The defenoce is that the contract on which the plaintiff relied
i% one opposed to the polioy of the Exoise law, and, being contrary
to public policy, is illegal and void. The plaintiff on the other
hand, relies om the fact that the suit is based on an indemnity
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which, ig is contended, is separable from the rest of the contract,
end it is said that, even if the monthly instalments are not
recoverable by reason of the contract being illegal, there is
nothing in the Excise law to prevent his recovering under the
indemnity the sum due thereunder. It seems to me that it is
impossible to differentiate the claim in respect of the two monthly
instalments from the claim under the indemnity. Both claims
form part of the considerations for the agreement, the object of
which was to enable the business to be carried on at 143 Bow
Buzar Street by the defendant and Basanta Ceomar Shaha trad-
ing under the plaintiff’s name without the necessity of taking out
a license. The plaintiff in consideration of the permission to
trade in his name stipulates, first, for the payment of a mouney
consideration, and secondly for an indemnity sgainst all losses,
claims, demands, and expenses, in respect of the business. The
claim therefore in respect of the two monthly instalments and
the claim under the indemnity mast stand or fall together as
parts of the same agreements. It remains for me to consider
whether the agreement, having regard to its general purpose and
object, is illegal and void : I think it is clear that the object of the
Txcise Aect, VII of 1878, is to prohibit persons from selling or
carryivg on the business of selling exciseable articles without &
lio'nse, #nd, I thiuk, two principles are laid down by the cases
cited, which have an important bearing on the present case.

1st.—The case of Boistut Churn Noun v. Weoma Churn Sen(1)
lays down the principle that the prohibition by the Act of
gsale of liquor without a license is based upon public policy and
on moral grounds, and that th> purpose of the Act is not confined
to the protection of the revenue. That conclusion was arrived
at by the Court after a careful analysis of the sections of the
Act.

2nd.—1n another case, that of Jadeo Nuth Shaka v. Nabin
Chunder Shaha (2) it was decided that an sgreement, which
contravened the policy of the Aect, or which has for its object the
carrying on of a business or trade in contravention of the Excise
law is illegal. It is true that the decision in question was arrived

(1) (1889) I. L. R. 16 Calc. 436. (2) (1874) 21 W. R. 289,
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at not in connection with the presént Act, but with referenc
to the Act of 1856 ; but the distinction is immaterial. I think
the principle, which is deduced from the earlier Act, clearly
underlies the later Act also. The question is whether the agree-
ment in suit eontravenes public policy. It is said there is nothing
in the agreement of indemnity against the policy of the Act
and that no such agreement of indemnity is prohibited by the Aet,
and it is contended that, inasmuch as the plaintiff is not suing
to recover the price of articles sold to the defendant without a
license, nor has the plamtn‘f infringed the rule that a licensee may
not transfer his license nor sublet his shop, it cannot be said
that the claim in suit is in contravention of the Aect. It is to
be remarked that the provisions against transfer of licenses
and the subletting of shops for the sale of lignor show that the
object aud purpose of the Ixcise law is to make the license
a personal privilege, which the Excise authorities have the sole
right of granting or withholding and that the rights or privi-
1~ges conferred by the license carnot be transferred by one private
individual to another. But this is what the plaintiff seeks to do
by the instrumentality of the agreement. It is true that the
plaintifi has transferred his licenze, but the defendant is per-
mitted to use the plaintif’s name and license and carry on
business in every way uncontrolled by the plaintiff as if he were
the licensee himself. The centract of indemnity is the means
nsed to gain this end. The license is not to be transferred, and
so far the plaintiff’s responsibilify in the eye of the law con-
tinues, but on the other hand the defendant is to have all the
benefit of the license as if it were transferred to him, he agreeing

to hold the plaintiff indemnified from all claims and demands

made in respect of the business. The contract of indemnity is

therefore a vital and necessary part of the arrangement and
essential for the purpose of allowing the defendant to use the
plaintif’s name. Seotion 11 says no person shall sell any excise-
able article without the OCollector’s license. The plaintiff’s
object was to permit the defendant ard Basanto Coomar Shaha,
to sell such articles without a license. I am of opinion therefore
that the object of the agreement is to enable the defendant
to carry on the bu-iness of vendor of liquor in contravention of
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1904 the Excise Law, and that as the indemnity was an essential part

Bi;;:;u of the machinery for attaining that ‘end,\ ‘th.e &greemanﬁ and the
Lan  indemnity are both illegal and void. The suit must therefors he

SeAHA . .
® dismissed with costs.

JAGODISH

Cauxnin Attorneys for the plaintiff : Q. C. Chunder & Co.

SHARA.

Attorneys for the defendant : Lestie & Hinds,

R. G M,



