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Before W r. Justice Bctnipini and M)\ Justice Bodilly,

1904 CHAKDI GHARAN EOT OHOWDHRY
Jme 28, 29 ; v.

'■ AMBIKA CHARAN DTJTT.*

decree —Esceeiition—Mortgage decree—Transfer of Property Act ( I V  o f 1882), 
ss. 88, 90—Recovery of balance due on mortgage— Civil JProoedMre Code {Act 
X I V  of 1882), s. 230—Decree fo r  payment of money—Limitation— ConUma- 
tion of previous applioatio'nfor execution.

A combined decree tmder Sections 88 and 90 of the Transfer of Property Act 
is contrary to the procedure prescribed by tbat Act.

When such a decree is passed and the decree-hoHer proceeds to execute it for 
the realisation of the balance aOter the mortgaged property has been soldj the 
provisions o£ Section 230 of the Civil Procedure Code shall apply, and an applica­
tion for execution after the expiry of twelve yeax-s from the commencement of 
proceedings against the person and other property of the judgmenfc-debtor will be 
barred,

KarticTc Nath Pandey v. Juggernaih Ham Manoari(l) explained; ^azil 
Kowladar v. Krishna Sundhoo Boy(2) referred to; Jadunath Prasad v. Jagmohan 
Das(S) dissented from.

A p p e a l  by the deoree-liolder, Ohandi Charan. Roy Chowdliry.
Oae Nobin Krislina Boy Ohowdliry, father of the present 

deoree-holder, obtained a mortgage decree dated the 27th. Jtily 
1885 against tbe present |udgment"debtors, Ambika Obaran Diitt 
end others. The decree was for Es. 6,202-4 annas with costs and 
provided that, if the defendants failed to pay the whole amount on 
or before the 30th November 1885, the mortgaged property would 
be sold, and that, if after realisation of the proceeds of the sale, 
any balance remained due on the mortgage  ̂ the same would be 
realised by the sale of the other properties of the defendants.

*  -

* Appeal from Order No. 19S of 1903, against the order of Kali Kumar Bose, 
Su.bordin.ate Judge of 24-Pergmmahs, dated the Sth of March 1903.

(1) ^899) I. L. E, 27 Calc. 285. (2) (1897) I. L. R. 25 Calcv 680:''
(3) (1903) I. L. E. 25 All. 541.
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Til© first applioation for execution was made on t-lie 1st 
February 1887, and m execution tliereof, tlie mortgaged property 
was sold for Rs. 5,500 on. tlie lOtli May 1887.  ̂ Tlie nest applica­
tion for execution for tlie recovery of tlie balance of tlie decretal 
money was made on tke 17tk Janiiary 1890, and tkerenpou a 
process for tke atfcaekment of otker properties was directed to be 
issued on tlie25tk February 1890, and tke order for sale was passed 
on tke 31st Marck 1890. On tlie lOtk Octoker 1890, tke Court 
Mokiirir Bukmitted an account specifying tke exact sum due from 
tlie judgment-dektors. Some properties were sokl̂  Es. 499 were 
realised by sale, and tke ease was struck oii on tke lltk  July 
1891. Two more applications for execution kaving been made on 

‘ tke 31st January 1893 and tke 29tk Marck 1894 respectively, 
aad tke decree-kolder kavlng in the meanwkile died, an apj)Iica- 
tion for execution was made on tke lltk  June 1895 by his legal 
representative, tke present decree-kolder. Tke execution of tke 
decree was kowever stayed by the order of tke Higk Court on 
different occasions, in consecjuence of appeals being preferred by 
some of tke judgment-debtors, tke last of which appeals was 
dismissed by the Higk Court on tke 3Stk Marck 1901, there being* 
an interTCtning period between ths 2v tk July 1897 and tk© 3rd 
October 1898, during which there was no bar to tke execution 
proceedings.

Tke present application for execution was made on the 10th 
July 1902, and it was objected on bekalf of the judgment-debtor, 
Ambika Gkaran Dutt, that tke eseoution was barred by Section 
230 of the Civil Procedure Code. The Subordinate Judge gave 
effect to the objection and held that the application was barred by 
the twelve years’ rule of limitation, which was accordingly 
rejected. He held that as the present application was filed after 
the expiry of 12 years from the 17th January 1890, on which 
date tke mortgage decree kad, according to kim, been converted 
into a money decree, Section 230 of the Civil Procedure Code 
applied, the money having become payable from the other 
properties of the Judg ment-debtors on the said date.
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Bahu Digambar Chatierjee {Babu Kheira Mohan Sen, with him) 
for the appellant: I  submit that the decree is a mortgage decree
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1904 and Section 230 of the Oiyil Procedure Code does not apply, 
%QQ.Kariich Nath Pancley T. J'l ĝgermith B,am Marwari{\) and

Cv HA. 2̂ 353-Charau Fadl Eoivladar^, Krkhm Bwidhoo Roij{2). No don'bt, a distinc- 
Chowbhet tion is made between the portion of the decree directing sale of 
Am̂ ika mortgaged property and the portion directing realisation of
CeI-bak the halancQ from other properties of the iudgment-dehtoTs. But
Dx.dt. Fazil Sowladar y. Kriahna BundJioo Ilop{2), the distinction -was 

assumed, not discussed; in the other ease, there is merely an 
expreseion of opinion. I contend that a mortgage decree always 
continues to be a mortgage decree. [Rampini J. The case of 
Jadumth Vrcmd v. Jagmohan D«s(3) supports your contention,] 
Even aoeording to the expression of opinion in the case of 
Karticli Nath Fandey v. Juggernath Ram llarwari (I), the appli­
cation, I  submit, is not barred; for the mortgage decree can only 
be deemed to be converted into a money decree when the ainoimt 
of the balance recoverable by execution is esaotly determined, and 
in the present case this was done on the 10th October 1890, i.e,, 
■within twelve years from the date of the present application, when 
the Court; Mohurir submitted an acoount specifying the exact 
amount due from the judgment-debtors. Besides, having regard 
to the impediments, due to acts of the oppovsite parties, to the 
execution proceeding's, the present application should be treated as 
a continuation or revival of the pravious application of 1895.

JBabii Mahmdra Nath May (Babu Samt Kumar Pal, with him), 
for the respondent: I submit that having regard to the espressioa 
of opinion in Kartiek Naih Pandey v. Juggermth Ram ManmniX) 
and to the facts that process for attachment was directed to be 
issued on the 25th February 1890 and sale was directed on the 
31st March following, the mortgage decree must be deemed to 
have been converted into a money decree on the 31st March 1890 
at the latest, rlz., more than twelve years before the date of the 
present applioation. The oase of Jadunath Prasad v. Jagmohan 
D«s(3), holding that Section 230 of the Civil Procedure Code does 
not at all apply, wa's, I submit, wrongly decided and ought not 
to be followed. The application is therefore barred. Nor can it 
be treated as a coniinuation or revival of the previous application?

CALCUTTA SERIES. [VOL, XXXI.

(1) (1899) I. L. K. 27 Calc. 385. (2) (1897) I. L. E* 2S. Cale. 58a
(3) (1903) I. li. R. 25 AIL 54a.
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for there were consideraHe inter7als of time during wliioh there 
wa3 no bar to executioiij but the decree-hoider did notiiing.

Cm\ adv.

E ampi t̂i akd Bodilly JJ, This is an aj>peal against an 
order of the Suhordinate Judge of the 24-Pergunnahs passed m an 
execution case. The Subordinate Judge has held that eseoiitioii 
of the decree is barred under Section 230 of the Code of CiTil 
Procedure.

, The decree ia question is dated the 27th Julj 1885. It is a 
mortgage decree and provides for the realizatioTi of the debt due 
by the gale of the mortgaged properties and directs that, if the full 
amount of the debt is not so satisfied, tiien the balance is to be 
realized by the sale of the other properties of the judgment™ 
debtors. This decree is, strictly sjieaking, not in proper form. 
Tkei’o should, accoi’diug to the Transfer of Property Act, baTe 
been first a decree under Section 88 for the sal© of the mortgaged 
properties, and then a decree under Section 90 for the balance 
remaining unpaid.

The mortgaged properties were sold off some time in or 
previous to 1890. The present application is for the sale of the 
other properties of the judgment-dobtors and -was made on the 
lOfch July 1902.

The Subordinate Judge has held that the mortgage decree was 
converted into a money decree on the 17th January 1890 and 
so execution is now barred, as the present application was made 
more than twelve years after that date. The learned pleader for 
the appellant endeavours to show that the mortgage decree wâ  
not converted into a money decree till the 10th October' 1890, as 
it was on that date that the Subordinate Judge’s mohurir submit­
ted an acoount specifying the exact sum due from the judgment- 
debtoi’s. The respondent’s pleader on the other hand contends that 
the mortgage decree was converted into a money decree at the 
latest} in March 1890, for in that month orders for. the attachment 
and sale of the other property of the judgment-dobtors were passed. 
This would appear to be correct, so the present apjAioation is
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1904 made after more tlian twelve years from tlie date wlien proceed-
C^Dr against the otiier property of the judgment-debtom were
Chaean commenced. The pleader for the appellant Eext argues that the

Chowdhey present application must he considered as a continuation of the
AaiMKA preyioiis application for execution, which was presented on
Ghaeas- the 11th. June 1895. He says the execution proceedino's were Dctt. .

delayed by apj>eals and orders for the stay of execution. But we
regard this argument as untenable. The present application is
an entirely distinct and diferent application from, that of the
11th June 1895 and the execiitiou proceedings were not carried on
Gonfcinuously. There were intervals between the procsedings
referred to. The present application was not made promptly on
the conclusion of the last of them.

We have therefore to decide whether an application for execu­
tion of a mortgage decree after the exjDiry of twelve years from the 
commencement of proceedings against the other property of the 
judgment-debtor is barred by the provisions of Section 230, Civil 
Procedure Code or not.

It would appear to us that it is. It has been conceded by the 
appellant’s pleader that, if the decree-holder had followed the strict 
provisions of the Transfer of Property Act and obtained first a 
decree for sale of the mortgaged property under Section 88 and 
then a decree under Section 90 for the realization of the balance, 
the latter decree would have been a money decree and its execu­
tion would have been barred by the provisions of Section 230, 
Civil Procedm’6 Code. It would be unreasonable and unfair 
then to hold that the decree-holder would be entitled to a longer 
period of limitation, or rather would be fettered by no period of 
limitation at all, by improperly obtaining a combined decree under 
Sections 88 and 90, contrary to tbe procedure of the Transfer of 
Property Act.

There is apparently only one decision against this view, viz., 
that of Jadimatk Prasad v. Jagmohan Basil). But this decision 
is not binding on us, and we regret that we cannot assent to it, for 
in it the learned Judges, who decided it, have not noticed the fact 
that a combined decree under Sections 88 and 90 is one passed in 
contravention of the provisions of the Transfer of Property Act
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and that it would therefore not be just that a decree-holder by 1904

obtaining such a decree should gain an advantage, to which he c^indi
■would not have been entitled, if he had strictly followed the Chaban
procedure prescribed by the .A.ot. Moreover, Aikman J. in his Chowdhet
judgment in that case has relied on two cases, in neither of which ambika
the point now discussed arose. But in the case decided by this O h j e a n

D c i r .
Court, to whicb he has referred, viz., EaHiek Nath Pandey v.
Juggernath Rum one of the reasons given for holding
that the execution of the decree was not barred was that the decree 
for the balance due after the sale of the mortgaged properties had 
been obtained on the 5th July 1889, that is, only nine years 
previotisly to the application for execution in that case, which had 
been made 6n the 5th November 1897.

Another case, viz., FazU Howladar v. Krislmn Bundhoo Bot/{2) 
has been cited to us. The question now under consideration was 
not mooted in that case. The application in that case was, “  for 
the realization of the mortgaged debt by sale of the mortgaged 
property.”  It had been held by the Court below that “  so much 
of the decree as authoiizes the decree-bolder to realize the judg­
ment debt out of any property of the judgment-debtor other than 
the mortgaged property was barred under Section 230 of the 
Code ”  and this finding was not impugned before the learned 
Judges, who decided that case.

For these reasons \\& agree with the Subordinate Judge in 
bolding that the execution of the decree in this case is barred and 
we dismiss this apptal with costs.

Appeal dtsm'ssid.
M. M. R.

(1) (1899) I. L. Ji. 27 Calc, 285, (2) (18f)7) I. L. R 25 Calc. 5«0.
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