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APPELLATE CIVIL.

Before Ry, Juslice Hill and Mr. Justice Stevens.

GHOLAM MOHIUDDIN HOSSEIN

V.

KHAIRANX*

Rjectment, partial—JToint estate— Co-sharer landlord, vights of—Service tenure—
Fair and equitable reni—Bengal Tenancy Act (VIIIL.of 1885},

Where tenants wore originally Jet into possession of land by all the co-sharers
in 2 zemindari, a co-sharer landlord is not competent to obtain a partial ejectment
of the tenants to the extent of his share, unless the tenancy has been determined by

-all the co-sharers.

Huylodhur Sen v. Gooroo Doss Roy(1), Radha Proshad Wusti v. Bsuf(2) and
Kamal Bumari Chowdhurani v, Kiran Chandro Roy(3) distingunished,

(Semble) In the case of o service tenure creabed by all the co-sharers in a
zemindari, not governed by the provisions of the Bengal Tenancy Act, a co-sharer
landlord is not competent to sue the tenants for fair and equitable rent payable
in réespect of his shave, for failure of service originally performed.

Srconp ApprArn by the plaintiffs Nos. 1 to 8, Gholam Mohi-
uddin Hossein and others.

The plaintiffs Nos. 1 to 3, Gholam Mohiuddin Hossein and
others, heirs of the late Nawab Syed Atta Hossein of Khagra,
represented by A. 0. Rolt, Manager, Court of Wards, are the
8annas 1 odd gunda proprietors of the lands in dispute, consisting
of 141 bighas 4 and odd ocottas, situate in mouza Saripnikla.
The other plaintiffs are executors to the estate of Dharm Chand
Lall, who was proprietor ¢f 2 annas 16 and odd gundas-share of

#* Appeal from ‘Appellate Decree No, 1886 of 1901, against the decree of '
W. H. Lee, District Judge of Purneah, dated the 12th of July 1901, reversing the
decree of Sasi Bhusan Chatterjee, Subordinate Judge of that District, dated the
29th of Augnst 1900,

(1) (1873) 20 W. R. 126. (2) (1881) 1. L. R, 7 Cale. 414,
(3) (1898) 2 C. W. N, 229.
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the lands in dispute. The defendants 2nd party, Asgar Reza and
others, are the remaining proprietors. The suit was for partial
ejectment of the defendants Ist party, Mussummut Khairan and
another, deseribed as the tenant-defendants, or in the salter-
native, for the determination of a fair and equitable rent to be
payable to the plaintiffs by the tenant-defendants. It was
alleged that the property was held jointly by all the co-sharer
landlords ; that the lands were granted by the predecessors in
interest of the present proprietors to the ancestor of the tenant-
defendants on service tenure as remuneration for the performance
of the serviee of furrash ; that they were not at present disposed
to perform such services nor did the plaintiffs require their services,
that they (the tenant-defendants) were not entitled to hold the
lands without consideration, and that a notice calling upon them
either to give up the lands or to enter into asettlement at a
fair and equitable rent in respect thereof was served on them
by the plaintiffs, but that they had not complied with the same.

The defence of the tenant-defendants substantially was a
total denial of the plaintiffs’ rights. It was alleged that they
did not hold any service tenure under the plaintiffs and that they
had become absolute proprietors of the lands in dispute by non-
payment of rent and non-performance of any service. They also
denied service and validity of the notice.

The Subordinate Judge held that the service of notice was not
duly proved. He found that at the inception the tenure was
not & service tenure and that it bore s fixed rental, but that
subsequently it was changed into a service tenure and this state of
things eontinued, till the death of Nawab Syed Atta Hossein,
when the Court of Wards called upon the tenants to make a fresh
seitlement at a much higher rate of rent. He held that the
tenant-defendants were entitled to possess the lands at a rate of
rent, which he fixed, and the suit was decreed in a modified form
accordingly.

Both the plaintiffs and the tenant-defendants preferred
appeals to the District Judge, who dismissed the suit. He held
that the tenure was chakran and asthe other co-sharer landlords
were not joined as plaintiffs, the suit could not hold good against
the tenant-defendants in the present form.
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Buby Run Charan  itter, Government Pleader, for the
appellants.

Babu Nalini Ranjun Chatlerjse (Moulavi Mahomed Ishfik for
HMoulavi Malomed Seraj-ul-Islom, with himy), for the respondents.

Hurn axp Srevess JJ. The appellants before us were the

plaintilfs Nos. 1 to 3 in the Court of first instance and are pro-

prietors to the extent of eight annas odd gundas in a parcsl of
land comprising 141 bighas, which is in the possession of the
persons, who have been referred to as the principal defendants in
the suit. 'With the appellants certain other persons joined as
plaintiffs, who represented a two annas interest in the same Pro-
perty, and the remaining intevestis vested in the pro forméd defen.
dants, Toe suit was for what has bheen described as partial
gjectment of the principal defendants, that is to say, the plain-
tiffs asked for khas possession to the exftent of their share in the
land jointly with the principal defendants, and there was an
alternative prayer that, if the Court should think fit, the principal
defendan's might be declaved liable to pay to the plaintiffs a fair
and equitable rent to be determined hy the Court.

The plaintiff’s case was that the tenant-defendants held the
lands in suit in leu of certiin services to be performed by
them a3 furrashes; and that as they no longer performed or were
disposed to perform these services, they had consequently served
upon them a notice calling upon them to quit and give up pos-
sesion of the land, but they failed to do so; and hence the suit.

In the Court of firsh instance, the plaintiffs obtained a deoree,
but on appeal, that decree was reversed by the learned Judge and
the suit was dismissed. '

Here it is contended that the learned Judge was wrong in
dismiwing the suit: and the points pressed upon us for the
appellants were that the learned Judge should have given them a
decree for partial ejectment or that, if they were not entitled to
that relief, be should have fixed a fair and equitable rent, to be
paid to them by the principal defendants for the ocoupation of
the land, It was further contended that if any notice to quit was
necessary as a preliminary to the aotion, the case ought to be
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remanded for the purpose of having it determined, whether such
& notice had not in fact been served upon the principal delen-
dants, since, although the point had been raised in the pleadings,
no deeision had baen arrived aton it by the Court below,

The judgment of the learned Judge is not very clear, I confess,
to my wind, as to the actual nature of the relation subsisting
between the priucipsl parties to the suit; but the Subordinate
Judge has given a history of the tenant-defendants® tenure, which
has, I think, only to a very slight extent been dissented from by
the learned Judge, the diffevence between them heing that, while
the Subordinate Judge arrived at the conclusion that in its
inception the tenure was held at & pecuniary rent and wes
afterwards by consent of parties converted info a service tenurve,
the learned Julge his found that it was from the begin-
ning a service tenure and has so continued down to the present
time. Whether, as the plaintiffs assert, there had been any
discontinuance on the part of the terant-defendants of the service
for the rendering of which they had been permitted to hold
possession of the land, there has been no finding  But we must
take it, in the absence of a finding to the contrary, that the tenure
being of the nature found by the Tiow.r Appellate Court, the
principal defendants were and are willing, if indeed the point be
really material, to render the services, in consideration of which
they have hell th:land, if they be called upon to do so. Bus
the learned Subordinate Judge has indicated an explanation of
the present attitude of the plaintiffs towards them, pointing out
that on the death of one of the do-sharers in the zemindavi, the
estate passed into the hands of the Cowrt of Wards and that the
Court of Wards being of opinion that the services rendered were
not a fair equivalent for the value of the land held, endeavoured
to get something of a higher value from the tenants, and that
its attempt has led to the present difficulty.

Reverting to the questions, which, as L have stated, were raised
before us, the learned vakil for the appellants founded his conten-
tion that his clients were entitled to a partial ejectment upon thres
cases, which he cited to us. The first was the old case of
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Hulodiur Sen v. Gooroo Doss Roy(1). Then hereferved to the case

(1) (1873) 20 W. R. 126.



790

1904
et
GHOTAM
MorITUDDIN
Hosspiy

o
K BAIBAN.

CALCUTTA SERIES. [VOL. XXXx1.

of Radka Proshad Wasti v. Esuf(1) and lastly to the case of Kamal
Eamari Chowdhurani v. Kiran Chandra Roy(2). These cases,
however, all of them, are cases in which an individual co-sharer
has let a person into the possession of the land as tenant without
the consent of the co-shaver seeking to eject that person from the
land: and we think upon that ground they are distinguishable
from the present 2ase, because, as we understand the judgments
of the Courts bel >w with respect to the position of the parties,
the defendants were originally let into possession of the land as
tenants by all the co-sharers in the zemindari; and it appears to
us that, in order to justify any individual co-sharer in seeking
now to eject them, it must be shown that the tenancy so created
by all the co-sharers has been determined by'all of them, and
the law will not permit a single co-sharer to take separate and
independent action, such as has been taken by the plaintiffs in
this case, for the purpose of determining even so far as his own
share is concerned a tenure or tenancy, which has been created
by the eommon consent of all the co-sharers. The law is clearly
50 laid down in the case of Radha Proshad Wasti v. Esuf(2), to
which I have already referred, at page 417 of the report. It
seemms to us, therefore, that there being no evidence of the deter-
mination of this chgkran tenure by the common consent of the
co-sharers, who now represent the original creators of the tenurs,
and the tenancy being therefore still a subsisting tenancy, it is
not competent to the plaintiffs to maintain a suit for ejectment of
the respondents.

In this view, itis unnecesgary that we should consider in
detail the other points raised on behalf of the appellants, for the
judgment of the Liower Court may be maintained upon the prin-
ciple to which L have just referred. But wemay add, I think,
that this case, not being governed by the provisions of the Bengal
Tenancy Act, but being referable to what T may call for the sake
of convenience the common law of the country, it is difficult to
perceive upon what footing it would be competent to the Court to
grant therelief secondly olaimed by the plantiffs, namely, the
fixing as'hetween them and the tenant-defendants, a fair and

(1) (1882) L, L, R, 7 Cale. 414, (2) (1898) 2 C. W, N. 229.
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equitable rent, which would be in effect to create a new contract of 1404

tenancy between them. However, it is sufficient, for the purpose Grozax
Monivppiy

of this appeal, to say that on the ground we have already men- ~gosam

@

tioned, we think that the judgwment of the Court below should be Krsinss
maintained : and we accordingly dismiss the appeal with costs. -

Appeal dismissed.



