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FULL BENCH.

Before Sir Iraucis W. Maclean, E.C.IE., Chicf Justice, and 3r. Justice
Prinsep, MMr, Justice Ghose, Ir. Justice Haringlon and Ilr, Justice
Brett.

ARIP MANDAL
v.
RAM RATAN MANDAL.*

Under-raiyat, keir of—Possession, right to remain in,

Irrespective of custom or local usage the heir of an under-raiyat under an annual
holding is entitled on the death of the under-raiyat to remsin in possession of the
1and, ontil the end of the then agricultural year, "for the purpose, if the land bhas
been sublet, of realising the rent, which might accrue during the year, or if not
sublet, for the purpose of tending and gathering in the crops.

- RerereNcE to the Full Beneh by Brett and Mitra JJ.
The Order of Reference was in the following terms :—

* The plaintiffs are the minor sons and heirs of one Rameswar Muandal, who held
the land in dispute in this ease as a durjotedar or under-raiyat under defendant
No.2. Rameswar died in Falgun 1305 (February or March 1839), while in posses.
sion of the land. Iun Chaitra following (March or April 1899) defendant No. 1 took
possession of the land by virtue of a settlement by defendant No. 2. The plaintiffs
instituted the suit now in appeal for possession of the land by their mother and
next £riend on the 11th September 1900.

The defendants pleaded infer alic that Rameswar had relinquished the land
before his death, that the suit was barred by limitation and that Rameswar bad not
an mterest in the land heritable by law and the plaintiffs bad therefore no fitle.

Both the Lower Courts have decided against the defendants the issues as fo
limitation and relinquishment of the land, The Munsiff, however, dmmxsssd the
suit holding that the right of an wnder-raiyat is not heritable. K

The Subordinate Judge on appeal reversed the deecision and decrs ed the amt,
being of opinion that the defendants having failed in the issue as to the relinquishs
~maent by Rameswar, the plaintiffe were entitled to possession. He omitted to -notico
that the defendants had set up in the a.ltern&hve the plea that the right of an under.

h raxyat was not heritable and that effect bad been given. to the plea by the Munsiff,

We are of opinion that the deeision of the Subordinate Judge cannot be su ppoxfed

‘on the ground on which it is based, a8 he has erved i in supposing that the plea, that

¥ Reference to Full Beneh in Appeal from Appellate Decree No, 1027 of 1902:,‘
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the interest of an under.-raiyat was not heritable, was tot taken in $he written state.
ment.

No question was raised in the pleadings whether by custom or local usage the
right of an undor-raiyat was hevitable in the estate, in which the jofe was situated.
The point which was raised was one of law and the Subordinate Judge ought to have
come to & decision on if,

The only question for determination, therefore, is whether the interest of an
undor-raiyat in his lease passes at his death to his heir or legal representative or not.

In Letters Patent Appeal No. 13093 of 1898 (Heramulle Sheikh v, Afajan
Bibi}* decided on the 17th Angust 1894, Trevelyan and Ameer Ali JJ. held that the
right of an under-raiyat is not heritable. No reasons, however, are given for the
conclusion,

- Under the Bengal Tenancy Act an under.raiyat has the following vights. He
cannot be ejected except on the expiry of the terw of his written lease or if holding
otherwise than under a written lease on a nobice as indicated in section 49, clause
(3) of the Bengal Tenancy Act and served in tie manner preseribed by the Liocal
Government, He cannot be sjected on the ground of forfeiture for denying his
landloxd’s title, [ Dhore Kairi v. Rom Jewan Eatri, (1)] Ordinarily he may hdve o
lease fora term of nine years from his radyef landlord under a registered instrument
(Section 85). He may scquire a right of occupancy, if sucha custom or nusage
oxists. (Section 183, illustration 2.) -

Tenancies for agriculbural purposes are generally ragulated by the ‘agriculf al
year, so that the temants muy not spend labour on culiivation for the next it Sor:
and may be enabled to renp the crops befors the termination of the year. As regalrdsu
an under-raiyat, Section 49, Clause (b) expressly provides for ejectment at the end,oﬁ
an sgricultural year, only ou a nobice to quit served at least a year bafore, Theté

(1) (1890) I. L. R. 20 Calc. 101.

APPELLATE CIVIL.

% Before My, Justice Trevelyan and My, Justice dmear Ali.
KERAMULA SHEIK#

v,

AFAJAN BIBIL.

The right of an’under-raiyat is not one, which cau be inherited by his sons, |

Trevelyan and Ameer Ali J¥. ““In this case the suib was brought for the
purpose of ejecting the defendants from certain lands. The case made by the plains
tiffs in the first instance was that their father Samsuddin had a mowrast jatedari"
right to these lands, that upon his death they have succeeded thereto, been in po
sion for some few months af ter his death, and had then been ejected by the ' ae! n

":Appea.l under s, 15 of the Letters Patent, No, 88 of 1804 against the decision of ‘the:

" Hon’ble Mr. Justice Beverley, dated 14th May, 183 in Appeal from Appeliate. Decres,

No, 1898 of 1808, trom the dectes of Beni Madhub Mitter, Subordinate Judge of Faridpur,:

dated 27th March 1803 reversing the decree of Beni Madhub Roy, Second Munsift of Goalunde.
dated 29th February, 1808, S
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is 0o law in this Provines applicable to agricultural lands similar to thut contained
in Clauss (5) of Section 108 of the Transfer of Property Act. Section 156 of the
Bengal Tenancy Act does not apply, unless there is o proceeding in Court and o
decree for ojectment. Lf, thevefore, a tenancy of an under-raiyaf be held to term.
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“inste on his death, and if the death has taken place befora the season for reaping  Rax Ravayw

the crops, bis hejrs may lose not only the land, but alse the fruits of their ancestor’s
labour. :

Our attention bas been drawn te Karim v. Sunder Bewae (1) as supporting the
avgument against heritability. Thab, however, is a case of a non-cceuponey rajyat
.and with the greatest respect to the learned Judges, who decided it, we think it is
open to eriticism, Nou-occupancy raiyats are classed with other raiyats in Seetion
4 of the Bengal Tenancy Act.and Section 5, Sub -Section (2) secms o include an heir
of a raiyat,

Apart from any rights under the Bengal Tenaney Act, we are of opinion on
other gronnds, that the interest of an under-raiyat in his tenancy cannot he held to
be determined at his death, bnt that it must pass to his heir or legal representarive.
There seems to us to be no reason why in this country, ag in England, the interest
of an under-raiyat in a lease for a term of years, should not he regarded as an asset
belonging to his estate, and why it should not devolve at bis death on his legal
representative. An under-raiyat may hold his tenancy under a lease for aterm of
years or under a lease from year to year, and we can find no ground for distinguish-
ing the one class from the other. The inferest of an under.raiyat under a yearly
lesse is, therefore, in our opinion, equally an asset belonging to his estate, which,
with all the rights appertsining thereto, under the Iaw, must be held to pass on his
" death tohis legal representative.

- A% 'we are unable {0 agree with the decision in Keramula Sheikk v. dfajon
Ribi* we refer the following gquestion for decision by & Full Bench, viz. :

Whether irrespective of custom or local nsage the interest of an under.raiyatin
% lense for o term of years or £rom year to year does or does not devolve on his death
on hxs heir or legal representative.

(1) (1826) 1. L. R. 24 Culc. 207.

of the defendants. It has heen found as a fact that thoy hava entirely failed to
prove their mourasi right and that Samsuddin their father was an under-raiyat under
the defendanta. That being so, it follows that the right that Samsuddin had is not

one, which could be inherited by his sonsand that in order to obtain a vight to

remain on the land the plaintiffs must show that they had aceuired some mterekﬁ
in the fenure after the death of Samsuddin. The learned Judge Mr. Justice Boverlsy;

who tried this appeal, says io bis judgment, “ but it seems tohave hoen sdmitbed ot

the trial that, after the death of their father, $her plaintiffy had been in possession
of the lands, and the case for the defendants was that they had relinquished them.””
Wi bave .had translated to us the portion of the withten statement which refers to-
what has been called a velinquishment, and: in our, opiiion according fo that transla.
tion what bhas been sald there is quite consistont with the case now made by the
,_defandanbs, that the plaintiffs did not aftér Samsuddin’s death acquire any
frosh nghts. The xelmqluahmtmt way be equally the giving up of the land whxclx

MANDAL
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Babu Debendra Narth Bageki and Babu Kishori Lal Sircar for
the appellant,

No one appeared for the respondent.

Macrean C.J. In our opinion, irrespective of oustom or local
usage, the heir of an under-raiyat under an annual holding is enti-
tled, on the death of the under-raiyat, to remain in possession of
the land, until the end of the agricultural year, for the purpose, if
the land has been sublet, of realising the rent which might accrue
during the year, or if not sublet, for the purpose of tending and
gathering in the crops. In this case the suit was not brought
until after the expiration of the then agricultural year. Although
there was a claim for mesne profits, there is no evidence whatever
to show that there were any, or that there wero any crops which
had been sown by the plaintiff’s predecessor. The result, therefore,
is that there is nothing which he can claim in this suit; and the
suit must be dismissed.

The appellant is entitled to his costs in the two lower Courts,
but to no costs of this Appeal.

Prinsgr J, I am of the same opinion.
Guose J. I agree.
Harmveton J. I agree.

Brerr J. 1 agree.

their father held or giving up the right which their father held, although asa
matter of fact' the law did not allow of these rights devolving upon them. The
guestion resolves into one whefher the plaintiffs have obtained any under-raiyat’s
right after the death of their father. It is not suggested that they have obtained
any other class of right. With regard to this the Subordinate Judge, whose decision
on the facts is final, says “the plaintiffs have failed to prove that the defendants
recognized them as their tenants by accepting rents from them.”” That we take
to be a finding that there had been no acceptance of the plaintiffs as under-raiyats
by the defendants and no such case as the creation of any new under-raiyati tenure
has, so far as we can ascertain, been made by the plaintiffs, and it is certainly not
the case on which they based their claim. That being so, we are of opinion
that the facts as found by the learned Subordinate Judge conclude any inter-
ference with the decision to which he arrived, We therefore set aside Mr. Justice
Beverley’s decision and restore that of the Subordinate Judge. The Appellant

is entitled to his costs of the appeal to this Court and of this Letters Patent
Appeal. *?



