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Sefore Mv, Justice "Brett and Wv. Justice Miirct.

EAM NABAIN SAHOO
D.

BAISTDI PEBSHAD*

Mortgage— Appeal— Ciinl Frocedurs Code {Act X I V  o f  1S82) ss. 344 and
835—Sale—AueUon-purohaser—Secree-Tiolder—Tuime Mortgagee—Mortgage
decree.

On tlie 3rd December 1887 JB obtained a mortgage of 5 annas odd gtindas share 
of a village L. On the IStli IJTovcm'ber 1890 M obtained a mortgage of a 4 annas 
OTit of the aforesaid share of the same village. On tlie 7th. March 1894 ^  
obtained a decree for sale on liis mortgage, but omitted to make R a parfcj to 
Ms suit. On the 17th Deceml)er 1897 S, instituted a suit oa his mortgage, making J8 
a party to the suit.

In the meantime JB caused the property to be sold and himself purchased 
it, aaid, the sale being confirmecl, got delivery of possession on the 14th November 
ISSS. is, got a decree for sale on the 18th December 1898 and himself purchased 
ttie 4 annas of the property. Subsequently M was pnt in possession by oust­
ing B, then B applied to the Court executing the decree, both under ss. 244, 835 of 
the Civil Procedure Code, to restore him to possession, and the Court passed an order 
in his favor.

B appealed to the District Judge, who having allowed S  to withdraw his 
application so far as it referred to and asked for interference of the Court undey 
s. 244 of the Code, dismissed the appeal on the ground that no appeal lay.

Meld, that the case came under s» 244 of the Civil Procedure Coda and an, 
appeal lay to the Court below. In, order to decide under which section of the 
Code the case oame, the Court should look into the true nature o f the application 
with reference to the relief sought and the parties before it, A party eould Jipt be 
permitted to oust the jurisdiction of the Court by a mere statement that his 
was under one section of the Code of Civil Procedure and not another, and fchepeby 
defeat the just rights of the other parl^, when in fact the mattey ought to be dealt 
with under the other section.

* Appeal from Appellate Order No, 60 of 1904, agamstths order of A. IE. Staley, 
Disti ict Judge of Moztiferpore dated the 9th of I ’ehruary 1904 confirming the order 
o f P C Dey, Officiating Subordinate Judge of Mozulfferpur, dated the 5th Deoeiq,* 
Iber, 1908
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JProstinm Kumar &myal v. Kali Das Bmyali^), and Madhusudan l>as v, 
Qobinda 'Fria CTiowd7iurani{2,) referred to.

Held, siso, that, inasmuch as B had no direct notice of the mortgage in favor 
of R, the decree for sale obt̂ ained by the former and the proceedings based there­
under were valid, subject to the rights of the latter as puisne mortgagee, who was 
nob bound by the decree and the sale under it, and had the right to reopen the 
proceedings and redeem the first mortgage,

Utneslb Chandra Sirear v. Zahuv I'atima{%') referred to.
A first mortgagee in possession uader a prior sale may always shield himself 

under his mortgage and his purchase  ̂ though his light to possession may be 
defective.

The puisne mortgagee’s right, when lie was not a party to the first mortgagee^a 
suit, is limited to a right of redemption or sale of the mortgage premises, 
BKbjectto the lien of the firsft mortgagee or auction-purcliaser on a decree by the 
latter.

He cannot compel the first mortgagee to part with possession without redeeming 
the first mortgage.

Cheit Warwin Singh v. Gmga Jpershad(4), Disai haUuhhai r . Mundas 
Kulerdas(^^), Sonwari JJia v. Mamjee Thahur[Q) followed.

* Jiehendra JSTarain Boy v̂  Zatnsaran Banerjee^l) referred to.
Setd, further, that, inasmuch as the right to possession depends upon the pur- 

diase of the outstanding equity of redemption and is ordinarily determined by the 
priority of the respective sales at the instance of the different mortgagees, jB, the 
purchaser at the prior sale, was entitled to retain possessioa as against J2, the 
purchaser at the subsequent sale.

Dirgopal Lai v. Bolakee(^), Jugul Kissore v, Karih OhunderiB) and 
Wmocii Ckmd v. Telaohdge Koer(\Qi) referred to.

A p p e a l  by tlie pTbjector Ram Narain Salioo.
One Bandi Persad obtaixied a mortgage of a 5 aima$ odd 

gmdas sliare of a village called Lalwar, together -with other pro­
perties ott the 3rd Decemlber 1887, The same mortgagor liypofli0- 
eated a four annas out of 5 annas odd gundas share of the said 
tillage to one Bam Narain Sahoo  ̂ on the |8th N’ovemTber 1890. 
Bandi Persad obtained a decree for sale of the mortgaged proper­
ties on the 7th March 1B94,. hut as he= -was not a-ware of th© 
mortgage in favor of Bam K  arain Sahoo, he omitted to make

(1) (1893) I. I/. E. 19 Calc.
(iSS j L. B. 19 I. A. 163.

(2) (1899) I. L. B. 27 Calc, 3|.
(8) (1S90> I. L. E. 18 Calc. 164;

li. R. 17 I. A. 201,
(4) (1S76) 25 W. R. 216.

(5) (169S) I . -h. B. 20 Bom. S90.
(6) (1902) 7 0. W. N. 11.
(7) (1903) 1.1/. B. 30 Calc. 009,
(8) (1879) 1. 33. B. 5 Calc. 269.
(9) (1892) L L. E. 21 Cale. 110. 

(10) (1879) I. L. B. 5 Calc. 2i5.
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Earn Narain Sahoo, the pnisne mortgagee  ̂ a party to Ms suit# 
Oa tte 17t3i December 1897 Bam Narain instituted a suit on Ms 
mortgage bond maHng Bandi Persad, tlie first mortgagee, a party 
to the suit. In  tlie meantime the first mortgagee took out execu­
tion of Ms decree, sold the property, and purchased it himself. 
The sale was confirmed in November 1898, and he was put in 
possession of the properties purchased by him on the 14th NoYem- 
ber, 1898. Bam Narain the puisne mortgagee got a decree for sale 
on the 18th December 1898 and purchased 4 annas share of the 
aforesaid Tillage after the first mortgagee had got into possession. 
After the confirmation of the sale, Ram Narain applied for posses­
sion, and he was put into possession by ousting Bandi Persad. 
Bandi Persad then applied under sections’ 244-335 of the CiTil 
Procedure Code to the Oom’fc executing the decree, to be restored 
to possession, and the Court on the 6th December 1903 passed an 
order in his favor. Ram Narain appealed to the District Judge of 
Muzafferpore. The respondent before the District Judge formally 
withdrew his application so far as it referred to and asied for 
interference under section 244 of the Civil Procedure Code, and 
the learned Judge allowed the withdrawal. The Oourt then 
dismissed the appeal on the ground that none lay under the Civil 
Procedure Code.

1904
R am JSTaeakt 

Sahoo
V.'

Baoti
Peeshap*

Babu Vmakali Mookerjes (with himf Joy QopalQTtmal March 2S. 
for the appellant. The appellant not having been made a party 
to the suit brought by the respondent was not bound by the 
decree obtained by the latter and the proceedings held thereunder.
The appellant as a pnisne mortgagee had the right to possession, 
inasmuch as he was not a party to the suit by the first mortgagee.
Before the sale the mortgagor had an equity ol redemption, and 
haviag the equity of redemption he was entitled to teonaih^ '̂to 
possession. After the sale the equity of redemption h^vingf passed̂  
from the mortgagor to the first mortgagee, •the puisne mortgag©©, 
who was no!: made a p fty  to the suit, oan olaim to be in possesaon 
of the property.

Bahu Lakshmi Narain B%ngh for the respondent. The equity 
of redemptioii, wMoh the mortgagox had, merged in the security 
of th© prior moxtgagee, and as the priox mortgage© was xightix^y



740 CALCUTTA SERIES. [VOL. XXXT.

1901 it*- possession of the property iie oatinot be ousted. The object of 
joiuing a prior mortgagee in a sxiit by a puisne mortgagee is to
redeem him. The case of JBmwan Jha v. Ihmijee Thahur{l) is 

Basdi present case. The respondent is not mexely
P eeshad. a, jBrst mortgagee, but he is also the first purchaser under hi# decree, 

which was obtained before the decree in favor of the appellant was 
passed. The respondent being the first purchaser is entitled to 
remain in possession: see Dr. EasE Behary Q-hosh’s Tagore Law 
Lectures, 3rd edition, page 737, and the cases cited therein, A  
puisne encumbrancer, who not having been made a party by the 
prior mortgagee to his action, is afterwards allowed to rede6in.j, 
redeems not the premises strictly speaking, but only the prior 
incumbrance, and is entitled merely to an assignment of the. 
security.

April 22. B b e t t  a n d  M it r a  JJ. The facts of this case are a little 
complicated, but there is no doubt as to what tbey' are, and tbe 
main question before us is whether upon the facts the appellant 
is entitled to possesaon of the land coyered by thft. litigation by 
ejecting the respondent.

On December 3rd, 1887, the respondent obtained a mortgage 
lor Es. 3,450 of a 5 annas and odd gundas share of a yillag’e 
called Lalwar. On J ôyemiber 18th, 1890, the same mortgagor 
hypothecated a 4 annas out of the aforesaid 5 annas and odd 
gundas share of tbe property to the appellant. On March. 7th, 
1894, the respondent obtained a decree for sale on his mortgage, 
but he omitted to make the appellant, the puisne mortgagee, a 
party to Ms suit. It does not, however, appear that the respondent 
had notice of such encumbranc© in favour of the appellant. On 
Becembor 17th, 1897, the appellant instituted a suit on the mort­
gage to him making the respondent, the first mortgagee, a party. 
The suit was commenced after the respondent had applied for sale 
under the decree for sale obtained by him. ̂ ;The respondent wag 
Hmself the purchaser at the sale held at his iriBtanoe.: The sale 
,wm confirmed early in Hoyember 1898, and on Noyember 14th the 
xespondent was put in possession of the property. The appellant

(1) (1902) 7 c . W . N. I L



got a decree for sale on December I8tii, 1898, caused a sale of the lOOi 
4 annas mortgaged to him and became himself the purchaser eam N'asaih- 
long after the respondent had got into possession. After the 
confirmation of sale the appellant applied for possession, and was Bahdi 
actually put into possession by ousting the respondent.

The respondent then appKed to the Oourfe executing the decree, 
i.e. 5 the Suhoidinate Judge of Muzaffarpur, to be restored to 
possession, and on December 5th, 1903, the Court passed an order 
in his faTOur. The present appellant appealed to the District Judge 
of Muzajffiarpur, but his appeal was dismissed on the gTound that 
none lay under the Code of Civil Procedure.

The Court executing the decree had dealt with the respondent’s 
application as one either under section 244 or section 335, Oi-vii 
Procedure Code; and it held that he was entitled to relief either 
way. But the case took a curious turn in the Appellate Court.
The respondent, formally withdrew his application so far as it 
referred to and asted for interference of the Court under section 
244, GiviL Procedure Code, The learned Judge accepted the 
appHoation and allowed the withdrawal. The case was then taten 
by the learned Judge to be one simply under section S3o, Civil 
Procedure Code, as if the statement of a party and withdrawal 
of a part of an application in appeal could affect the real nature of 
the application itself, the proceeding based thereon,, and the rights 
ot the parties. As a sequence of the permission to withdraw, the 
learned Jifflge came to the conclusion that, inasmuch as no appeal 
lay from an order under section 336, Civil Procedure Code, he 
could not deal with the case on its merits in appeal, and he 
held that the appellant must seek relief by other means, by 
a suit.

W e  are of opinion that the learned Judge should have looked 
into the true nature of the application with i-eferenoe to the relief 
sought and the parties before the Court. A  party oanixot 
be permitted to oust the^lurisdiction of the Court by a mere sMe« 
ment that his case is* under one section of the Code of Civil Pro­
cedure and not another, and thereby defeat the just rights of 
the other party, when, in fact, the matter inay and ought to be 
dealt with under the other section. The present case might 
eome within the purview of section 335, Civil Procedure Code,
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1904. But eeotion 244 is wider in its scope in some respeols, and antlior-
lAir'iiEArK ises an enq̂ uiry into the question of possession, when tke question

sahoo arises in a proceeding between tlie parties to a suit and tkeii’ legal
■Rawdi representatives. Under section 244 tlie Court is competent to

Pbeshad. contending litigants oiiGaplj, and speedily,
and witliout tbe necessity of a fresli suit on tlie same matter. 
JProsunno Kimar Sanyal- .̂ Kalidas 8anyal(l)- Th.6 appellant was 
the plaintiS in the suit on his mortgagoj the respondent was one 
of the defendants, and the question for decision related to the 
execution of tl.e decree passed in it. The question should, therefore, 
he dedded h j the Oom’t executing the decree, and not by means of 
a separate suit. The fact that the appellant is also the auction- 
purchaser does not make section 244 less applicable to the case* 
Proceedings for the deliYery of possession to an auotion-purohaser, 
who is himself the deoreeholder, are proceedings in execution of 
the decree, and a question raised between him and a defendant in 
the suit is a question which ought to be decided under seotion 
244, Oivil Procedure Code. {Madhusudan Dm y . Frm
ChottMitram{2). ^

The learned Judge declined to exercise the jurisdietion vested 
in him by law, and we would have remitted the case to Hm for 
retrial,,if there were any dispute as to the facts. The fp,ctsj 
however, being well established and practically adinitted, ; ^  
proceed to decide the question raised in the case.

The defect in the respondent’s title as absolute ownef is due to 
his not having made the appellant, the puisne mortgagee, a party 
to his suit, but as he had no direct notice of the mortgage infavour 
of the appellant, and as registration of the puisne encumbrance is 
not necessarily notice to the prior mortgagee, the decree f o3P sal© 
ebtained by the respondent and the proceedings based thereunder 
are valid, subject to the rights of the appellant as puisne mortgagee. 
That the latter is not bound by the decree and the sale under it 
and has the right to reopen the proceedings and redeem the first 
mortgagee cannot be denied, Umesh Ohunder Sircar r* Zam^f 

But can he, by causing a sale under his decree in the

(1) (1892) I. L, R. 19 Cfile. 683; L. R. 1 9 1. A. 16fi.
(2) (1899) I. L. B, 27 Calc. 84.
(8 ) (1890) I, L . E. 18 Csk. 16# i  L. B. 17 I. A. SOI.
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presmee of tke first mortgagee, deprive eucli mortgagee in posses» 1904

Eaon of the possession obtained by Mm in due course of law? ea.m^ baes
tbe property passed by tbe sale under the first mortgage free Sahoo
from all Eens except that of the appellant, and if the equity of bakdi
redemption that the mortgagor had, supposing the law in this 
conntry recognises the distinction between legal and equitable 
estates, was also gone and passed to the first mortgagee, we do not 
see how the puisne m,ortgagee can compel him to part with posses­
sion without redeeming the first mortgage, A  first mortgagee in 
possession tinder a prior sale may always shield himself under his 
mortgage and his purchase  ̂although his right to possession m ay be 
defective. The puisne mortgagee’s right, when he was not a party 
to the first mortgagee’s suit, is limited to a right of redemption or 
s^e of the mortgaged premises subject to the lien of the first 
mortgagee or auetion-puroha^er on a decree by the latter.

In  CMii Narain Singh v. Qmga PershadiX} a purchaser on a 
sale under a decree obtained by a puisne mortgagee was not 
allowed to have possession as against a purchaser in possession on 
a sale under a prior mortgage by the same mortgagor, and it was 
held that the former’s purchase and right to possession was snbjeot 
to the latter’s lien. Desai Lallu Ghai v. Mundas Kuberdm(^) iQ also 
an. autliOTity for the proposition that a prior mortgagee in posses­
sion is entitled to remain in possession, until redeemed, Yf e took
the same view in Bmiwari Jha v. Ranijee Thahur{ )̂^

The facts of this case are very similar to those of Behendra 
Narain Uoy v. Bam Tarmi Banerjee[4c) decided by a 3?ull Bench of 
this Oonrt, It was th.ere held that a puisne mortgagee not made 
a party to a suit by the first mortgagee may get a decree for sale 
and cause a sale of the proissfty subject to the lien of the first mort­
gagee, and that his remedy is not limited to a right of redemption 
of a mortgage, and subsequent sale. But the precise question now 
before us was not^before theEull Bench, and was not touchedin tbe 
Judgments of the learned Judges. The ease had not arrived &e 
stage when a discussion of the rights of the purchaser* on eueh a 
gale might be neoessaryj and there was no reference to and answei:

(1 ) (18 7̂6) 25  W, E. 216. (S) (1902) 7 C. W.E'. 11.
(  2) (1895) X. L. R. 20 Bom, 390. (4) {1903) I. L . R . 80 Calc. 599.



744

E a h  Natiaix
AI 

V

1904 tKe Full Bench, as to suck rigMs. It migLt ibe that a sale 
imder the oixounistaiices 'would merely operate as an assignment 

Sahoo of the right of the puisne mortgagee, and miglit not affect the
Bandi purchaser under the first mortgage ia liis possession, nntil

Pehshab . j-Q(iexQption.

There is another aspect of the case which under the authorities 
preclude the appellant from claiming possession as against the
respondent. The right to possession depends 'upon the purchase
o£ the outstanding equity of redemption and is ordinarily deter­
mined by the priority of the respeotiye sales at the instance of the 
different mortgagees {Nanaok Ohand v. Tduckdye Koer[l), Din- 
gofal Lai y, Balakee{T) and Jugal Kmore v. Kartio Olmnder (3), 
The eq[uity of redemption ia this case had passed to the respondent 
long before the appellant made Ms purchase.

The conclusion, therefore, -we have arrived at is that the Sub­
ordinate Judge was right in directing that tlie respondent should 
be restored to possession, and that this appeal should be disirdssed 
witii costs.

Appeal dismtsud.
s. 0 . G.

(1) (1879) I. L. E. 5 Calc, 2SS. (2) (1879) I. L. R. 5 Calc. 269.
(3) (1S92) I. L. R. 21 Gale. 116,
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