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APPELLATE CIVIL.

Before Mr. Justice Geidt and Mr. Justice Mitra.

SARAT CHANDRA ROY CHOWDHRY
o.

ASIMAN BIBIL*

Revenue Sale—Revenue Sale Law (det XI of 1359) s. 87.—The words © under
the law in force” in the proviso to that seciion, meaning of—TFjectment
suit —Zands—Rent Act (X of 1859)—Occupancy raiyat—DRBengal Tenancy
Act (VIIT of 1885) ss. 20, 21 and 195, cl. {(c). T

The words “under the laws in force™ in the proviso to saection 387 of Act XI
of 1859, have reference to assessment or cnhancement of rent, and not to the rules
a5 to the mode of ncquisition of occupavey rights, and mean *‘under the laws
for the time being in force.”’ . )

A purchaser of an entire estate sold For arrears of revenue, sued the cultivating
raiyats in ejecbment. The defendants contended that their interests were protected
by the proviso to section 87 of Act XI of 1859. )

It was found that the bholdings of the defendants consisted of land held
by them partly formore than twelve years and partly for less than twelve years, at
the date of the sale, and that the two classes of lands were undistingnishable.

Upon an objection that the defendants *“ under the law in foree,”” 7.e., Act X of
1859 could not acquire rights of occuopancy to all the Jands held by them and as such
they were nov protected by the proviso to section 87 of Act XI of 1859:

Held, that the defendants weve protected by the proviso to section 87 of Act
X1 of 1859, inasmuch as they were secttled raiyats under s. 20 of the Bengal
Tenancy Act (V1L of 1885), the law for the time being in force, and had under
8, 21 of the said Act occupancy rights in all lands for the time being held
by them.

SrconD ArpEAL by the plaintiff Sarat Chandra Roy Chowdhry.
The minor defendant, Asiman Bibi, as respondent, was represented
by her father and guardian Saniruddi Mondal.

This appeal arose out of an action brought by the plaintiff

for ejectment and in the alternative for assessment of rent against

% Appeal from Appellate Decreer No. 2817 of 1900, against the decree of
Alfred F. Steinberg, Disttict Judge of Rajshahye, dated the 2nd of January 1900,
reversing the decree of Raj Narain Mukberjee, Muusiff of Nawabgunge, dated

" the 10th of October 1898,,
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the defendants, who were actual cultivators of a certain holding.
The plaintiff’s allegation was that Taraf Shyampur Paharpur
within Pergana Shereshabad, District Maldah, was sold by
auction in January 1891 for arrears of revenue and he purchased
it and obtained a sale certificate from the Collector on the 28th
February 1891; that the Collector of Maldah put him in
possession of the said Mahal according to law on the 25th April
1891 and he had been since holding possession of the said Mahal;
that the defendant leing a tenant in Mouza Churkisti appertaining
to the soid Mahal was not entitled to hold possession of the land
in dispute, inasmuch as he (the plaintiff) was enmtitled to khas
possession of all tho lands in the estate being the purchager at
a revenue sale.

The defence of the defendant mainly was that, he being an
oceupancy raiyat, his interest was protected by the provisions of
goction 87 of Act XL of 1839. The Court of First Instance
having found that the holding of the defendant consisted of
land held by him partly for more than twelve and partly for less
than twelve years, decreed ejectment.

On appeal the District Judge of Rajshaye reversed the degisiou
of the First Court, on the ground that the defendant was
protected by the provisions of section 87 of Act XI of 1859, .
18 he was a settled raiyat under s, 20 of the Bengal Tenancy Aot
(VIIL of 1885) and had under s. 21 of the Act ocoupancy rights-
in the lands for the time being held by him in each particular

village irrespective of the period of occupation of each particular
piece of land.

The Advoeate-General (M. J. T. Woodroffs) (with him Dr.:
Lash Behary Ghosh and Dabu Umakali Mookerejs) for the appel-
Iant : —The question in this case i whether the defendant acquired
a right of oceupancy to the holding, and is protected by the proviso:
to section 87 of Act XI of 1859. The finding of the Court below
is that the bolding of the defendant consists of land, held by
him partly for more than twelve years and partly for less than
twelve years. Whether the defendant acquired a right of osou-
pancy to his holding will depend upon the construction of the words
“under the law in force” in the proviso to section 87 of Aot _XI
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of 1859. Words ¢ laws in foree” mean laws in force at the time
when the Aect was passed, and at that time Rent Act X of 1839
was in force. Section 6 of Act X of 1859 defines what is a
right of ocoupanay, and the defendant has mot acquired a right
of occupancy to his holding according to that definition. Ach
VIIL of 1869 has the same definition of a right of occupancy.
Section 195 cl. (¢) of the Bengal Tenancy Act says that nothing in
this Aot shall affect any cnactment relating to the avoidance
of tenancies and incumbrances by a sale for arrears of (fovern-
ment revenue. The effect of that clause will have to be con-
sidered in this case. Lhe words of a statute must be understood
in the sense, which it bore at the time when it was passed.
[ Mitza J. Is it your contention that Aet X of 1859 applies?]
Yes. [Mirra J. I find that there is a difficulty in your way.
It appears that Aot XI of 1859 gof the assent of the Governor-
General in Council on the 4th May 1859, and Act X of 1859
came into operation on the lst August 185950 your argument
falls to the ground.] The words of a Statute are to be construed
in the way one has to construe them the day after the Act is
passed: See Sharpe v. Wakefield(1), The Gas Light and Coke
Company v. Hardy(2) and The Longford(3).

Baby Digambur Chatterjee, for the respondent :=—The words
“law in force” - cannot mean Aot X of 1859 as that Aect was
not in force when Act XI of 1859 came into operation.
Law in force must mean law that may be in force at any time.
In the case of Purnanund Asrum v. Rookinee Qooptani(4) it was
held that enhancement must be under the law when the pro-
ceeding was taken. The words “law in foroe’ refer to rights
of occupancy, The whole is a qualifying word for a right of
oceupancy: See the unreported decision of Mz, Jusrics Banersrr
in 8. A. No. 1072 of 1900. Section 195, cl. (¢) of the Bengal
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Tenancy Act does not take away the forece of my contention, -

~because it only provides for the rlo'hts of  avoiding tenures, which
will remain the same. :
.T he Advocaz‘e—@enm al in reply

1) (1888) L. R. 22 Q,. B. D. 239, 242. (8) (1883) L. R. 14 P. D. 34,

(2) (1836) L. R. 17 Q. B. D 619, 621. (4) (1878) I. L. R. 4 Cale. 793..
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Mrrra J. The plaintiff is the purchaser of an entire estate
gold for arrears of land revenue under Aot XI of 1859. He
geeks to eject the defendants, who are actual cultivators, on the
ground that their interests have been avoided by the sale. They
on the other hand plead that, notwithstanding the sale, their
interests are protected by the proviso to section 87 of the
Act of 1859,

The Lower Courts have found that the holdings of the
defendants consist of lands held by them partly for more than
twelve years and partly for less than twelve years, The 8rst
Court, however, held that the two classes of lands were undis-
tinguishable on the spot and decreed ejectment and mesne profits
on the ground that the defendants having failed to make out,
with respect to any specific parcel or parcels of land, their occu-
pation as raiyats for more than twelve years before the sale,
were not protected under the proviso to section 37. The Court
of first appeal did not disturb the finding of fact arrived at by
the first Court, but assuming it 1o be correct came to the con-
clusion that the defendants were protected ss they were “seltled:
raiyats” under section 20 of the Bengal Tenancy Act, 188:

-and had under section 21 of the Act, cecupancy rights in all lands’

for the time being held by them in each particular village irrew
gpective of the period of occupation of each particular pieee of
land. ;
The plaintiff has preferred these second appeals and the main:
coutention raised for him is that the defendants are not entitled
to take advantage of the provisions contained in sections 20 andfv
21 of the Bengal Tenancy Act and that their defences must fall}
on their failure to make out the existence of rights of ocoupansy -
as created by Act X of 1859, the only law contemplated by the
framers of Act XTI of 1859. ‘

The purchaser of an entire estate sold under A.ct XI of 1859

" i3 entitled to forthwith ejest all under-tevants with certain.

exceptions, and one of these exceptions relates to raiyats with'
rights of occupancy at fixed rents or at rents assessable acoording.
to fixed rules under the laus in force. Is the explessxon w rlght
of occupanoy” limited to the right that could be acquired under-
the rules laid down in Aect X of 1859, or does it also cover




VOL, XXXL] CALOUTTA SERIES. T%9

“right of occupancy” that might be acquired under laws 1904
promulgated since 1859 ? SamaT

The history of the laws made for the protection of the raiyats Caizpea
in Bengal and of the sale laws in particular so far as they refer Cmownurx
to tliem seems to indicate that the Legislature did not in enacting ggms ;i} Bizz,
the proviso to section 87 of Act XT of 1859 relating to occupancy
raiyats intend to limit the right as contended for by the appellant.
If it were so, appropriate expressions indicative of the limited
purpose could have been used. ‘

The framers of the Regulation Code of 1793 started with
the idea that kiudkasht raiyats were mot liable to ejectment, if
they agreed to pay rent at the pergana rate “the rate of
Nirekbundy of the pergana’ (Regulation VIII of 1793, section 60,
clause 2). Tjectment of raiyats was practically unknown in those
days and the enhancement of the rents of Zhudkasht raiyats
beyond the pergana rates was practically forbidden. The Cods
of 1793 therefore dealt largely with the relative rights of the
proprietors of estates and dependent talukdars and other inter-
mediate holders and farmers of revenue and had little to say
shout the actual cultivators or raiyats. A distinction was how-
over made between khudkasht raiyats, i.e., resident cultivators
and paikast raiyats or non-resident cultivators. The former,
as we have seen, were protected from eviction, provided they paid
rent at the customary rate; the latter were liable to ejectment
at the option of the landlord. By section 8 of Regulation I of
1798, the Governor-General in Council retained the power to
enact laws necessary for the protection and welfare of the raiyats
and other cultivators of the soil. No laws were, however, enacted
for the protection of raiyats other than kiudkasht until the year
1859. Duzring the period between 1793 and 1859 the difference
between the two classes of raiyats had become thinner and
* thinper and by the middle of the last century it was found that
legislation was urgently needed for the proteetmn of the
- raiyats of the latter class.

Aot X of 1859 gwept away the distinction{that had previousky
been .made between khudkashi and paikast raiyats and a new

clagsification of raiyats was introduced- by it. Raiyats were
divided by the Act into two classes, raiyats having rights of
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oceupaney and raiyats not having rights of occupancy. Section 6
of the Aot provided that all raiyats holding and cultivating land
for twelve years and upwards would bhave a right of occupancy.
Section 8 laid down that other raiyats would not have the right.
Raiyats with rights of occupanoy were subdivided into raiyats
holding at fixed rates and raiyats not holding at fixed rates. A
rajyat holding at 2 uniform rent, from the Permanent - Settlement
of 1793, was not liable to pay enhauced rent (see. 3), while the
other class of occupancy raiyats might under circumstances be
made to pay rents at enhanced rates (sec. 17), but they were not
liable to be ejected except for non.payment of remt. Residence
in the village ceased to be & cause of superiority of status, and
freedom from ejeetment at the will of the landlord was a
privilege due mot to residence in the village, but to the period
of occupation of land as raiyat.

The earlier laws about sales for arrears of land revenue, viz,
Regulation XT of 1822, Act XII of 1841, and Act I of 1845
exempted from liability to cancellation on sale for arrears all
bond fide engagements made by the defendants with khudbasht
raiyats. No protection was given to paikast raiyats. The ahboli~
tion however of the distinetion between these two classes. by -
Act X of 1859 necessitated an alteration in the.sale law as to
avoidance of encumbrances. Act XI of 1859 .accordingly. o+ -
bodied in the proviso to sestion 87 the necessary ocorollary to ﬂw:
change in the law as tfo the status of raiyats. Instead of bomf‘
Jfide engagements with khudkashi raiyats we have in the provlsof
to section 87 the words “‘eject any raiyats having a right of
occupancy ab a fixed rent or at a rent assessable aeccrdmgfm
fized rates under the laws in force,” The privilege which
khudkasht raiyats had was extended to paikast raiyats as Well,
if they could show occupation for 12 years, Bub as is clear from
subsequent legislation, i.e., Act VIII of 1885, the framers of Act
X of 1859 had omitted to safeguard the rights of all Ahudkasht
raiyats and had praclically teken away a right, which the later
had by customary daw and the Regulations and Acts passed
since 1793, Tength of possession had very little to do with
their status and khudkasht raiyats oconpying land fqr .
twelve years lost by Acts X and XI of 1859 the right they hadf
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which is freedom for eviction notwithstanding occupation for a
smaller number of years.

Act VIII of 1885 however partly restored to FAhudkasht
raiyats the right, which was taken away by Act X of 1858.
The “ settled raiyats” have now certain privileges as to holding
land irrespective of the length of their occupation of such land.
These privileges are given by sections 20 and 21 of the Act. The
means of the acquisition of rights of occupancy are enlarged in
one sense, but only restored to another. I am therefore of opinion
that, unless there is anything in the proviso to section 37 of Act
XTI of 1859 to limit its operation to rights acquired by the means
indicated in Act X of 1859 the provise should be extended to
rights denoted by the same name though acquired by the extended
means indicated in Act VIII of 1885.

The proviso to section 87 protects rights of ocoupancy. The
expression is general and the same general expression is used
in Act X of 1859 as well as Act VIIL of 1885. Thers is nothing
in the latter Act fo indicate that its operation as to the extended
means of acquisition of the right of occupancy should not affect
a purchaser at a sale for arrears of Government revenue. We
ought to give a beneficial construction to the Statute, a construc~
tion which tends to protect rights created by the law and to
advance the remedy. The increased bundle of rights which the
expression now impdrts fits in with the object of the provise
togection 87, i.e., the protection of statutory rights notwithstand-
ing sale for arrebrs.

Btress has been laid on section 195, clause (¢) of the Bengal
Tenancy Act, whichlays down:—*Nothing in this Act shall
affect any enactment relating to the avoidance of tenancies and
incumbrances by.a sale for arrears of Gtovernment revenue,
‘But the extended connotation of the  expression “right of oceu-

pancy ” does not affect Act XTI of 1859, so far as it relates to

avoidance of tenancies and encumbrances, Ths defendants do not
' gay that the provisions contained in Chapter XIV of the Bengal
~Tenancy Aot relating to the avoidance of encumbramces’ should
have been adopted by the plaintiff. They do not ask for protec-
tion under section 160 of the Act or say that the procedurs as
to" avoidance of encumbrances as laid down in gection 167 of ths
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Act should be adopted. They submit to the application of section
37 of Aot XT of 1859,

The discussion at the Bar hag also turned upon the words
“under the laws in force” in the proviso to section 87 ag contra-
distinguished from the words used in the preceding clause “any
law for the time being in force.” I am of opinion, however, that
the discussion is not relevant, as it seems to me to be clear that
the use of these expressions has relation to rules of enhancement
of rent and mot to the character of the heldings protected
from eviction. The penultimate clause of section 87 refers to
enhancement of rent of lands held on leases whereon dwellings
houses, monufactories or other pe manent buildings have been
erected or whereon gardens, tanks, &c., have been made, and such.
enhancement is said to be regulated by any law for the time being
in force, The last clause of the section containing the proviso
takes away from the purchaser the right to eject occupancy
raiyats or to enhance their rents at his pleasure. It speaks of
two classes of ocoupancy raiyats—(l) raiyats hamng rights of

- occupancy o fixed rents, and (2) raiyats whose rents are not fixed,

but whose rents are liable to assessment according to rules pre-
seribed by the laws in force, and mnot otherwise, Speaking of
enhancement of rent where that is possible, ie., of the ﬂedqnd
class, the right to enhance is limited according to rules prescribed -
in “such laws.” The expression “such lawd in the last clause
must necessarily refer to the luws in jforce for the time b@@zg;
Having used the expression for the time being’’"in the penulti-
mate clause the framers of the Act evidently thought it un-
necegsary to repeat it in the last clanse. The reference to
laws in force in both the clauses cannot but be to assessment
or enhancement of rent and not to the vules as to the mode of
acquisition of occupancy rights.

The only other question argued in these appeals relates to
the rate of interest on the arrears of rent decreed to the plaintiff.
Interest has been ullowed at 6 per cent. per annum. The cone
tention on bekalf of the plaintiff appellant is that 12 per cent.

~perannum is the legal rate under section 67 of the Bengal

Tenanoy Act and there was no reason why it should be redudedu
to & per cent. We are of opinion that this contention is . right.
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The section provides that arrears of rent shall carry interest
at 12 per cent. per annum. '

We accordingly modify the decrees of the Lower Appellate
Couwrt to this exstent. The modification, however, is slight and
cannot effect the question of costs, The appellant must pay the
costs of the respondents.

Geior J.  The appellant, a purchaser at a sale for arrears of
Government revenue, sued to eject the respondents from their
holdings. The lower Appellate Court has held them to be oceu-
pancy raiyats and has refused to eject them not only from the
lands, which they have held in the village for twelve years, but
from other land which they have held for less than that time on
the ground that they have acquired occupancy rights in the latter
clags of lands under section 21 (1) of the Bengal Tenancy Act.

It is contended on behalf of the appellant that he is entitled to
eject the respondents from all land, which they have not held
continuously for 12 years and the main question to be decided in
these appeals is whether that contention is correct.

* The purchaser of an estate under Act XI of 1859 by sec-
tion 87 of that Act acquires the estate free from all incumbrances
imposed since the permanent settlernent and is entitled to avoid
and annul all under-tenures and forthwith to eject all under-
tenants with certain exceptions, with which we are not now con-
cerned. At the end of the section is a proviso and the construction
of certain words in that proviso is the main matter that was
debated at the hearing of these appeals.. The words fto be inter-
preted are the following :— ‘

“Provided always that nothing in this section shall be con-

strued to entitle any such purchaser to eject any raiyat having
a right of occupancy ab a remt assessable according to fixed rules

under the laws in force.” The learned Advocate-General on
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behalf of the appellant contends that the expression “raiyat-

having & right of occupancy” must be read “as referring only to
such raiyats as would have a right of oceupancy under the laws
in: force at the time that Act XI of 1859 came into operation,
and that the expression cannot be construed as the learned
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District Judge has construed if, to mean a raiyat having a right
of occupancy under the laws for the time being in force. In
support of this contention the learned Advocate-General quotes
clause (¢) of section 195 of the Bengal Tenancy Act which lays
down that “nothing in this Act shall affect any enactment
relating to the avoidance of tenancies and incumbrances by a sale
for arrvears of Government vevenue.” On behalf of the respon-
dents it is urged that the words “under the laws in force”
means “under the laws in force for the time being” and that they
qualify not merely the words “at a rent assessable according. to
fixed rules” but the whole phrase “a right of occupancy at a
rent assessable according to fixed rules.”

The learned Advocate-Gteneral founded his argument on the
yule observed in Courts of law that an Act must be construed as
if it was being interpreted the day after it was passed, a rule
quoted by Lord Esher in the Zongford(l). If this rule be
observed in the present imstance, then the proviso according
to the appellant can apply only to those raiyats, who could
acquire occupancy rights the day after Act XTI of 1859 came into
force, But I would observe that this argument proceeds not
on an interpretation, but on an application of the Act. No doubt,
it a Court had to decide on the day after the Aet was passed
whether any particular raiyats were protected by the provise it
could only hold that those raiyats were protected, who had acquired
gt that time a right of ococupancy. The question could hardly
grise at that time whether a right of ocoupancy meant a right
of occupancy eccording to the laws then'in force, or a right. of
occupancy according to the laws for the time being in force,
but if we suppese that such a question could have arisen the
answer would have been governed by the same considerations
as are presented to ug on the presert appeal, In the case of
the Longford just cited, the question was whether an action
rem cowld be brought against #he Longford without a month’s
notice being given, and the answer to this depended on the
construction of an enactment that no actionin any of His
Majesty’s Courts of Lawto which the Dublin Steam Packet Co;
shall be liable in respect of any damege or injury dome to other

(1) (1888) L. R, 14 P, D. 34,
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vessels should be brought against the said Company, unless ons 1904
month’s notice should have been given in writing. The ground g7,
of the decision in-all the judgments delivered in that case was Cﬁ?g;’M
that “action” in the above enactment did not apply to actions Cmowpumrw
ti rem. Lord Esher, M. R., however also based his judgment 4. . prac
partly on the rule that an Act must be construed as i one were s
interpreting it the day after it was passed and he observed that )
at the date of the enactment then under consideration the
Admiralty Court was not a Cowrt of law and therefors the action

against the Longford brought in that Court was not barred by

the absence of a month’s notice. The learned Advocate-General

does not press the analogy of this anse so far as to say that only

those rights of occupancy in existence at the time of the passing

of the Revenue Sale Law are protected, but he would extend the

protection to the same kinds of occupancy right, and would exclude

all kinds of occupancy right that were not then in existence.

The terms “right of occupancy” and “occupancy raiyats”
are, so far as I know, peculiar to Indian Law in the sense in which
they are there used, and they occur as was conceded in the
course of the argument in no legislative enactment before Act X
of 1859. That Act however as was pointed out by my learned
brother at the hearing, although it received the Governor-General’s
assent on the 29th April 1859 only came into foree on the 1st
of August of that year. But the Revenue Sals Law, Act XTI of
1859, which we are now considering receéived the Governor-
General’s assent on the 4th May 1859 and from the wording
of section 8 and from the fact that no term for its commencement
was fixed, seems to have come into operation at cmee. If this
account be correct the conclusion to which the learned Advocate-
General’s argument would lead us would be this :—That though
there was on the Statute Book an Act not yet in operation dealing
with occupancy rights, the Revenue Sale Law in according pro<
‘tection to occupancy rights was intended to protect only such
rights as could be acquired under & Law that would be dis-
placed within three months of the coming into effect of the

- former law. But the use of the term « right of oceupancy ”’ in
-gection 37 of the Revenue Sale Law identical with the term used
“dor’ the first time in the Rent Act previously passed .seems to
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make it clear that the occupancy rights to be protected after
the Rent Law came into operation, would be those that were
ereated or recognised by that law. This consideration is of
itself sufficient to show that the interpretation which the
appellant would put on the words which I have quoted from
gection 37 is not correct. v
‘Right of oceupancy’ and ‘occupancy raiyats’ are terms
well undersbood. An occupancy raiyat is one whose holding
is not limited to any particular term and who cannot be
gjected, except under a decree of Court. He is opposed on
the one band to a tenant, who holds for a definite term, ard
on the other hand to a tenant-at-will. The right of oceupancy
has substantially the same meaning now as it had when the
Revenue Sale Law was passed. It istrue that a right of ocoupancy
can be acquired more easily now and by other methods than was
possible in 1859. But the right considered in the abstract is
the same and the idea denoted by the term is the same, The
method by which the right is acquired makes no difference in
the right, when it is once acquired, I would therefore hold that
the word right of occupancy in section 87 covers the right of

~oecupsney now in existence. This view of the law is in accord-

ance with the rule of construction on which the appellants rely .
that an Aot must be construed as if it were being interpreted
the day after it came into force, and it does not conflict with: -
section 195 (¢) of the Tenancy Act. The Revenue Sale Law is
in no way affected by that Act. Noform of tenancy is protected,
which was voidable under that law. A right of oecupancy was
protected by section 37 and it is the same right of ocaupanoy
which is protected, if the view before enunciated is correct. ‘

I sm of opinion that the judgment appealed against is
eorrect in holding that the respondents cannot be ejected from
any lands to which they have acquired a right of occupancy in-
‘the manner provided by the Bengal Tenancy Act. '

I agree with Mr. Justice Mitra in the modification Whloh,
he proposes to make in the decrees of the Lower Court as to the
rate of interest, and also in the order as to costs,

Appeal dismigsed.
B C. &, o S



