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LimUaiion A c t  { X V  o f  1S77) art. 136 and art. 13S— Trriasferee o f  unci ion- 
purchaser—Possession— “  Vcndoi'/’  meaniv.r/ of.

Arfc. 138 of the Limitation Act (XV of 1877) applies to the case of a ĵ ierson 
claiming' through the aiiction-pui'chaser and not merely to the aiictfou-piirc/iasei' 
alono.

The exj)ression “  vendor ”  in art. 136 means a vendor other thai) the aa<.‘tion* 
pui'chasei' mentioned in art. 138.

M.oMma Qlmtider SJmftaoliarjee v. Woihi Chviniler 5o?/(l) overruled.
%

EEFESEJjfCB to tlie Full Bench, b j  Maoleaii 0. J. and 
Qeidt J,,

TI10 Order of Beferenoe ■was in tlie following terms:—
“  The plaintiff's vendor was an auction •purchaser at an auction sale lield in 

certain exee\ition proceedings on the 15th o£ March 1887, of the property Jiow in 
dispute. The sale to the auction-pnrchaser was eonfirinud on the 26th of July 
1887, and tiiB pieient suit was insfe\tu.ted on the 22nd July 1899. At the date 
of the sale, the judgmont-dehtor was in possession of the pioperty. A qnesf'On o f 
limitation notv̂  arises, the defendant contending' that the plaintiiF ŝ suit is barred,, 
and that question depends upon whetlier Article 136 or Article 1S8 of the second 
schedule o f . the Limitation, Act applies. If Article l38 applies it Iijis aot heen, 
contested that the suit is just within time: i£ article 138 applies, the suit is "barred.

In the case o£ Mo/iima Climxier jBJmtiacha7'JeeY, N.oMn (Jlmnder Soy (V), 
it was held hy a Divisional Bencli of tMs Court, in a case where the facts were 
suhstautially identical with the present, that Article 136 applied, and that the period 
of limitation commenced to run from the date when the vendor of the plaintiff first 
■faecatne entitled to possession, that is to say when the sale was eoriflrnaed, and eonse. 
quently that the suit was not barred. That view has not been accepted either hy

Reference to Pull Bench in Appeal from Appellate Decree Fo. 11Q7 of 1900,

( 1 ) (18.15) L L. r.. 23 Caiî . m.



1904 Madras ov by that of Bombay. In the case o£ Arwmga, v,
w ->  Ghochalingmn{\), it was held that Article 133 was applicable to a suit brought by 

Sam  Peasad transferee of a pui-chaser of land at a Court sale, to obtain possession of the land 
and the same view was taken by the same High Court in the case of JBullayya y.

JoGESH Hamayija (2) and in the case of Qovind v. Qangaji (3), it was also held that Article 
138 and not Article 136 applied; and in the latter case, tlie view taken by the 
Madras High Court in the cases I have referred to was preferred to that of the 
Calcutta High Cuui-t. And incidentally, the latter case was, again disapproved of 
ixi a ewteequeivt decision of tlie Bombay High Court, <?opa2 v. Krishna Mao (4).

The inclination of my opinion is strongly in favour of the view expressed by 
the Madras High Court and the Bombay Sigh Court, upon the short ground that 
the transferee from an auction purchaser cannot be for this purpose, in a better 
position than the auction-purchaser himself. The former stands in the latter^s 
s la o rs , and Article 138 obviously applies to the case of an auction-purchaseP’ when 
the judgnient-debtor, as here, was in possession at the date of the sale. As at 
present advised, I am not disposed to adopt the view held by the Calcutta High 
Court.

There must be a reference to a Full Bench, and the question for determination 
is: whether, under the circuinatances of the present case. Article 136 or Article 138 
of the second schedule of the Limitation. Aftt applies ? As the question, arises on 
a Second Appeal, the appeal must be referred, but it is admitted that th j above is 
the only point which arises.”

Baiu Mbhendro JSfath B.oy {Br. AsJmtosh MooJcerji and 
Balu Tara Eishore Ghowdnj and Saras/d Ohanm Mitier with, him) 
for the appellant. The construction placed iipon Article 138 in 
Mohima Chunder Blmttmharjee v. NoUn Gimnder Boy[b) is 
erroneous. “ Purchaser ”  in that article includes Ms h.eirs and 
transferee. Art. 138 applies to the present case. I f  art. 136 
applied then the transferee would get the henejS.t of a longer 
period of limitation than the transferor. Art. 136 applies wh.ere 
tlie ■vendor’s title h.as not been derived from an auction-purohaser. 
Anmuga v. ChoGhcdingmiiV), JPuUayya v. Mamayya{^)j Qovind v. 
Ganyâ i (S) and Oqpal v. Krishna Mao (4), Under art. 148 
a mortgagee has heen taken to include an assignee from a mort­
gagee ; similarly “ purchaser’ ’ in art. 138 sliould include assigned 
from a purchaser.”

Qolap Ghtmdra 8arkar {Balu Lai Mohun Das and Bahu 
Frosimm Gopal Boy with, him) for the respondents. Art. 136
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applies to tlie present case. No oilier article can apply without: i!*o4
importing wordg into it, which are not there. An assignee has 
not necessarily the same period of limitation as the assignor.
In Mam LaMi v. JDurga Oharan and Morendm Ghimdra Jogesh
‘Gitpta Roy Y. Aumardi Mimdul(2) art. 127 has been construed 
in that way, so also s. 7 of the Limitation Act has been 
construed in the BQ>me wa,j in. JRudra Kmii 8urma y. Nololmhore 
Surma(Q). Statutes of limitation are to be striGtly construed.
Maxwell on Interpretation of Statutes (2nd Ed.) p. 348. One 
article brings the case within the period, whilst the other, 
tmless certain words are imported into it, excludes it. Aceorduig 
to the rules of construction the former should be applied.
In cases under section 817 of the Civil Procedm*e Code 
a similar construction has been put. Miissumut Btihum Koiciir v.
Lalla Buhooree Lall[4  ̂ and LokJiee Narain JRoy Choiodhry v.
Kalypuddo Bandopadhyci{&). In Buhhoda Sundari v. Breemimtlia 
Joaddar (6) a certified purchaser has been held not to include his 
heirs or assignee ; see also the case of Raj Ohunder CJmckerhutty 
V. Dim Nath Saha{7) under s. 36, Bevenue Sale Law (Act X I  of 
1869).

Even if art. 138 be held to apply to this case, the period 
should run from the date of confirmation of sale. ^'Date of 
sale ”  means date of confirmation of sale. See Matmgini Ohaii-* 
dhurani y. Sreemth Das{Q) where it was held that the words 
“ date of sale’ ’ in s. 169(1) cl. c. of the Bengal Tenancy Act 
means date of confirmation of sale. “  Sale means transfer of 
ownership; s. 77 of the Contract Act and s. 54 of the Transfer 
of Property Act; and ownership is not txansferred, until there has 
been a confirmation of sale,

Babu Mohendro Nath Boywn.  ̂not called upon to reply.

Maclbajs O.J. The question which has been referred, is 
whether in the eiroumstances of the present case, Art. 136 or

(1) (1885) I. L. B. 11 Calc, 680. (5) (1875) L. E. 2 I. A., 154.
(2) (1887) I. L. B. 14 Calc. S44. (6) (1899) 8 C. W. N. 657.
(S) (1883) I. L. B. 9 Calc. 663, (7) (1898) 2 0 . W. N. 433,
(4) (1872) 14 M. I. A. 496, 527. (8) (1903) 7 C, W. if. 553,
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A x t  138 oi tlie Limitation Act applies. TKere is a decision of 
CoErt, Mohima Ohunder BJmttciGharjee y. Nohin Chundtr 

Boy{l) in favour of tlie view that Art, 136 applies, wliilst tliere 
are decisions in tlie High Courts of Madras and Bombay to the 
opposite effect. I  quite subscribe to the view enunciated by the 
learned valdl for the Respondent that, in construing the Limit™ 
ation Act, we must construe it strictly; but in construing an Act 
suoh. as the present, where there are a variety of articles dealing 
with a variety of particular oases,- we must try so to construe 
those articles as to make them harmonious and consistent. It is 
contended for the Eespondent that Art. 138 does not apply, 
because the auction-purchaser alone is mentioned, and not a 
transferee from him, and that the latter comes within the strict 
language of section 136. Undoubtedly the case of an auction- 
purchaser falls within Art. 138, and the question is, whether his 
assignee, who stands in his shoes, is not in the same position. 
I  think he is; and that the expression “ vendor”  in Ai't. 136 
means a vendor other than the auction-purchaser, mentioned in 
Art. 138. In this way, effect is given to both articles. It may 
be said that this construction necessitates the introduction into 
Art. 186 of words which are not there, but looking at Arts. 136, 
137 and 138, and reading them together, I  thiak that Art. 138 
appKes to the case of a person claiming through the auction- 
purchaser, and not merely to the auction-purohabr alone.

The result is that the appeal must be allowed and the suit 
dismissed with costs in all Courts, in.Glu<ling the costs of this 
reference.

Pbinsep J. I  am of the same opinion. 

Gthosb J, I  agree.

H arington J. I  agree.

Beett j . I  agree.

Cl):(1895) I. L. R. 23 Gak. 49.


