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Transfer of Froj^ertij Act {Act I V  of 1882) s. 62—Lispeudens— Contmitious suit
— Suit fo )' <partiiio)i— Admisslcn o f  share in f la in t— Transfer a fter  filin g  o f
plaint— Objection to share in writicn siafemetif.

A iastituted a suit against B  and ofclier co-sharers, for pHrtition, aduiittiiig tliafc 
£  iiud a sliara ia tiie property. Afterwards C purchased the share, which 23 claimt'd 
to have held, Some of the defendants, who vvere co-sharers of the property muier 
parbifciou, thaa put ia written statements in wkich they denied that B had aisy 
share.

A prehmiaary decree was passed by the Court specifying the shares of the 
Bcveral proprietors and declaring that B had no share at all. did not entor appear
ance in these proceedings. After the decree declaring the shares of the proprietors 
had been passed, 0  applied to be made a party to that suit, but her application was 
rejected. 5  app ea led  a ga in st the preliminary decree, hut hia appeal was dismissed.

Upon a suit by 0  for possession of the share purchased by her from JB, the 
defence mainly was that the suit was barred hy reason of s. 52 of the Trausfer of 
Fi’oporty Act.

Meld, that the suit wue not so barred. The suit did not hesome contentious, 
until the written stateiiienj; was put in by the o]?posing defendants disputing any 
right, title or interest of B in the property under partition, aSj in tho plaint in the 
partition suit, it w'as admitted that he had a share in tho property under partition, 
and thiit, having regard to the fact that C(, the transferee, was not allowed to become 
a pai-ty to that suitj she could not properly he regarded as prejudiced by the result* 
Jogendra Ohtinder Qhose v. Fid Kumari Dassi{l) distinguished.

Second A p p ea l hy  defendants Nos. 1 and 2 Sreemutty Krishna 
Kamini DoH and another. •

* Appeal from Appellate Decree Nos. 1654 and 1655 of 1901, against the 
decree of Dwarkanath Mitter, Additional Judge of Mymensingh, dated tho 11th of 
May 190], affirming the decree of Rajcndra Kumar Bosĉ , SuhorcliHato Judga of that 
District  ̂ dated the 10th ol’ Scptomboi 1900.

(I) (1809) I. L. R. 27 Cale. 77,



TMs appeal arose out of an action 'brouglit b j  the plaintifi to iflC4

reooY er posseBsion of cextain immuYeable property. Tlie allega- 
tion of tlie plaintiff was that the disputed property, | share of 
Mouzah Singtia, originally belonged to one Kali Nath, which on v.
his death devolved upon his two widows. In execution of a 
money decree against the widows, the property was sold and was CHowDmr- 
purchased by Bash G-ovind Biswas, father of defendants Nos. 12 
to 16, on the 4th June 1855, both on his behalf and also on 
behalf of his younger brother, Mahesh Govind Biswas, defendant 
No. II. Subsequently in esecution of a money decree obtained by 
the Loan office -of Tangail against Mahesh Grovind Biswas, one- 
half of the t̂h share of the disputed property was sold and was 
pxirchased by the plaintiff on the 10th February 1893. The 
sale was confirmed on the 14th April 1893 and formal possession 
was taken by the pla'ntiff on the 2nd September 1893. The 
other moiety of the |th share was sold to the plaintiff by Mahesh 
Govind's son by a kobala dated 6th July 1893. A  suit for 
partition of Mouzah Singtia was brought by the defendant 
Nos 8, who admitted in his plaint that the Biswas defendants 
(Nos. 11 to 16) wore owners of -|th share of the said Mouzah and 
made them parties to the suifc. The Biswas defendants did not 
enter appearance. On the 6th July 1893 defendants Nos. 3, 4 
and 5, who were oo-sharers to the property under partition, put in 
a written statement, in which ihey denied that Biswas defendants 
had any share. On the 16th February 1894 a preliminary d e cre e  

was passed by the Court specifying the shares of the several 
co-sharers and declaring that the Biswas defendants had no share 
at all. On the 14th March 1894 the plaintiff applied to bei made 
a party to the partition suit, hit her application was refused.
Against the preliminary decree the Biswas defendants appealed? 
bu.t their appeal was dismissed by the Bistriot Judge on the 9th 
August 1894. The present suit was brought by the plaintiff for 
possession of the share of the property purchased by hex in 
execution of the decree and also by private sale from the Bisvras 
defendants.

The defence was that the plaintiif’s predecessor in title had no 
title in the disputed propeity and that the plaintiff having 
purchased the disputed property during the active prosecution
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of the partition suit, the transfer could not affect the right of 
the co-sharers of the property. The Court of First Instance 
deoreed the plaintiff’s suit holding that, notwithstanding the 
decree in the partition suit the liiswas defendanta had Ûh sliarn, 
which passed to the plaintiff. On appeal to the District Judge of 
Mymensingli, the decision of the First Court was affirmed.

Bahu M l Madhab Bose (with him Badu 8 Mb Ghunder Palif) 
for the appellant.

Bahih Srinath Dass (with him Bahu Bnsanto Rtimar Bose and 
Bahi Bioarka Nath Chachrcwarti) for the respondent.

March 29. pRiKSEP J. A suit for partition was brought by Jagat 
Ohandei' Munshi, predecessor of defendants 8 and 9, in which, 
the other co-sharers were made defendants, and in the plaint 
the plaintiff admitted that the Biswas defendants bad a share in 
the property.

At an execution sale, a -j^th share, being one-half of what the 
Biswas defendants claimed to have held, was sold on the lOtli 
February 1893 and was boughc; bĵ  the plaintiff who, at a private 
sale, piixohased also the remaining portion of the share on the 
6th July of the same year.

On the 19th July the defendants Nos. 3, 4 and 5, who were 
co-sharers of the property under partition, put in a written state, 
ment, in which they denied that the Biswas defendants had any 
share.

On the 16th. February 1894, what is termed a preliminary 
decree was passed by the Court specifying the shares of the 
several proprietors of this property and declaring that the Biswas 
defendants had no share at all. It seems that in these proceed
ings the Biswas defendants never entered appearance, We cannot 
learn from the learned pleaders engaged’ before us whether the 
suit proceeded further to a partition by metes and bounds. We 
understand that by the use of the terms “  preliminary decree 
defining the shares,”  the objeot of the suit was to obtain a 
complete partition.



On the Htli Marcli 1894, that is, shortly after the decree 1904 

deolariBg the shares of the several owners of this property had 
been -passed, the plaintiff applied to he made a party to that suit 
and her application was refused. Against what is termed the 
preliimnary decree the Biswas defendants appealed, hiit their 
appeal was dismissed by the District Judge on th-e 9th August OnowDscr- 
i'894. The plaintiff now su.es for possession of the share purchased 
by her in execution of the decree and also by private sale from- 
the Biswas defendants and it has been foimd by both Courts that, 
notwithstanding the decree- in the partition suit, the Biswas' 
defendants had a |th share, which has passed to the plaintiff.

The only objection raised before us in second appeal is that 
the sui|,is barred by reason of the proceedings in the partition 
suit, inasmuch as under s. 52 of the Transfer of Proi)erty Act, 
the transfer b€>iXJ made during the actiYe prosecution of a con
tentious suit, in which the right to the immoveabl© property was 
directly and specifically in question, could not afiect the rights 
of the other co-sharers therein.

The first questi=on that arises is how far the proceediags in 
that suit can be regarded as contentious so as to aifeet the transfers 
made to the plaintiif. The first transfer was, as has been held 
by ihe LoWer Court, on the 10th February 1893 at an execution 
sale before the institution of the partition suit, but it is contended 
that, inasmuch as this sale was not confirmed until a later date, 
that is, until the 14th of April after the institution of the partition 
suit, there was no valid transfer and, therefore, the transaction 
comes within the terms of s, 52. The title to property sold 
ia execution of a decree vests in the purchaser from the date of 
his receiving a certificate from the Oourt after the sale hag become 
absolute and not before. (S. 316 of the Code of Civil Procedure.)

The second transfer by private sale no doubt took place after 
the institution of the partition suit.

It is contended on behalf of the plaintiff that there was then 
no contentious suit before the Court. The case then before the 
Court was on a plaint, in which the title of the Biswas was 
admitted and it was not contentious, until the written statements 
of the objecting defendants had been filed, when only it became 
conttotious. On the other harnd, it is stated by the learnt
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3904 pleader for the appellants that of necessity a suit for partition
be Gontentions and that consequently sec. 52 of the Transfer 

of Property Act would apply to any transfer made after the plaint
■ had l)een filed. The case of Jogendra Chander Ghosh t. Fulkumari

Biko J)assi{T) has been referred to as containing a definition hy the
Chot̂ mu- learned Judges of the meaning of a contentioiis suit. That case

BAI-’I.
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is not in point, Tbecaiise the plaint as shown by the learned 
Peiksbj? J. Judges itself indioated that tbe suit would be contentious as its 

object was to haye determined a specifio share, which was doubtful 
and in dispute. The expression, we find, is also defined by 
s. 253A. of the In d ia n  Succession Act (X of 1865) as amended 
by Act Y I of 1881, see. 7 in respect of proceedings for grant of 
probate or letters of administration and we think that that defini
tion may be usefully applied to the present ease. The explana-- 
tion declares that by contention is understood “  the apj^earance 
of any one in person or by his recogniaed agent or by a pleader 
duly appointed to aot on his behalf to oppose the proceeding/^ 
In this view it seems to me that the suit d id  not become conten
tious, until the written statement was put in by the opposing 
defendants disputing any right, title or interest o f the Biswas 
defendants in the property under partition as in the plaint they 
were described as parties to the partition as co-sharers, and I 
further think that, having regard to the fact the plaintiff, the 
transferee, was not allowed to become a party to that suit, she 
camiot properly be regarded as prejudiced by the result.

In my opinion, the suit is not harred by reason of s. 52- 
of the Transfer of Property Aot.

The plaintiff was no party to the partition suit and was oven 
not allowed by the Court to become a party to it, alfehough she 
had succeeded to whatever right, title or interest was with the 
Biswas defendants, who were parties, and consequontly her rights 
are not affected by the proceedings in the partition suit.

Both appeals are accordingly dismissed with costs.

H au in gton  J. I  agree that the. appeals must bo dismissed. 
By s. 52 of the Transfer of Property Act it is provided that

(1) (1890) 1 . L. E. 2  ̂Calc. 77.



‘ ‘ during the active prosecution in any Couxfc of a contGntious suit; 1 Q04,
or proceeding in wMob any right to immoveable property is 
directly and snbstantiaEy in issue, tke property in question Kamwi
cannot b® transferred 80 as to affect tlie riglit of any other pwty v.
thereto under decree or order, which may be made therein.”  Mmr

In the present case the property was transferred after a suit Ckotohu- 
for partition in respect of it had been commenced, but the plaintifi 
in that suit admitted the defendant transferors’ right on partition, 
to the share which the present plaintiif now claims.

There was at the time of the transfoilno contention between 
these parties to the suit and in fact there neTer was any conten
tion between the plaintiff and the defendant transferors in that 
suit. ■

That being the case I  do not thiijlk the elaim of the present 
plaintiff is afiected by the order in the partition suit madfe against 
their then transferors in favour of co-defendants, who had made 
no claim against the transferors, until after the transfer.

In the case of Bellamy v. SaUne{\) Lord Justice Turner points 
out the difficulties there are in the application of the doctrine of 
Lispendem as between co-defendents and pertinently asks when 
the h'spmdens between them is to commence.

Whatever may be the answer to that question I think it is 
clear ■ that the Uspendens cannot be said to commence, until the 
co-defendant has by his pleading <2ontested the rights of the other 
defendant.

Appeal dismissed,
S.C.G. ■

(1) (1857) 1 De G. & Jones. 566.
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