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Before Siv Francis W. Maclean, K. C. L. E., Chief Justice, Mr. Justicé
Prinsep, Mr. Justice Ghose, Mr. Justice Harington and M.
Justice Brett.

TAMIZUDDIN
v

ASHRUB ALL*

SBuit—Possession—Non-ocoupancy raiyat—Specific Relief del (I of 1877) 5. 9=
Limitation Act (XV of 1877) art. 120 and art. 142,

Held by the Full Bench (Prinsep J. dissenting)—

The periad of Hmitation applieable to the case of a non-oceupancy raiyat, who has
been dispossessed from his holding, otherwise than in execution of a decree, is either
six or twelve years as provided for in art, 120 or art. 142 of the Limitation Act
{XV or 1877).

The remely indicated in s. 9 of the Specific Relief Act (I of 1877) is not the only
vemedy which the Legislature has provided for a noun-oecupancy raiyat, who has
been dispossessed otherwise than in due course of law.

Blagabati Charan Roy v. Luton Mondal (1) overruled.

Rererence to the Full Bench by Rampini and Handley JJ.

The Order of Reference was in the following terms :—

“ The plaintiffs bring the suit out of which the Becond Appeal arises to recover
possession of certain plots of land, from which they allege they have been disposs-
essed by the defendants, 'They claim to have a right to the land under a kabulial
executed by them in favour of the 5 annas 173 gundas co-shaver landlords, in
which the remaiuning 4 annas 2} gundas co-sharers acquiesced about a month after
its exeeution, They aver that they had possession of the land under this Zebuliat,
until dispossessed by the defendants in Bysack 1303, or April 1838. The defend-

* ants traverse the plaintiffs’ allegations, and allege that they are in possession of
the land under a sebtlement with the landlords.

“The Munsif found in favour of the plaintiffs, and held the defendants to e
trespassers.

“The defendants appealed and the Bubordinate Judge remanded the case under
section 566 for the recording of the evidence of certain witnesses, whom the Munsif
had neglected 60 examine. The Munsif, before whom the case came on remand,
found the plaintiffs’ babulint to be genuine, but came to the conclusion that the
4 annas 2§ gundag co-shavers had never agreed to it. The Subordinate Judge, when

# Reference to Full Bench in Apfmcal from Appellate Decree No, 854 of 1900.

(1) (1902) 7 C. W. N, 218,
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the case again came bofore him, found the plaintiffs’ poltek to be genuine, but
held that as it was for a period of six years from 1299--1304, its term had expired,
and so the plaintiffs’ title, if any, had come to an end, He observed that the
plaintiff, if wrongfully dispossessed, might have sued within six months wnder
section 9 of the Specific Relief Act, but as they did not do so (having imstituted
this suit only on the 5th Docember 1898) they could only succeed on proof of title,
and, as in his opinien they had no title, he dismissed the suit. In coming to this
conclusion herelied on the rulings of this Court in Purmeshur Chowdhry v.
Brijo Lall Chowdhry (1) and Nise Chand Gaila v. Kancli Rom Bagani (2).

« The plaintifis now appeal. On their behalf it had been urged (1) thab the
rulings on which the Subordinate Judge rclies relate to persons claiming to be
owners of land, and nob to tenants, to which class the plaintiffs belong, and (2) that
even if the torm of the lease exccuted in their favour has expired, they are non-
occupauey 7 aiyats, whose tenancy has not been determined in any of the ways
yprescribed by Chapter VI of the Bengal Tenaney Act, and that they have therefore
o right to hold over until their landlords put an end to the right as tenants, and
that being so, they have a right to vecover possession, nnless the defendants show
that they hava a hetter title to the land, a question which the Subordinate Judge
had not considered or decided.

¢ We think these contenbions are well founded. The rulings cited by the
Subordinate Judge do not relate to tenants, and even if they do, the plaintiffs, being
nou-oceupancy reiyats, who have apparently been allowed by their landlords to hold
over after the expiry of the term for which the land was leased to them have a good
title to the land, entitling them to recover possession of it againgt any one, who
is not shown to have a better title than they.

“ The respondents’ pleader, however, urges (1) that the spit is barred by limit-
ation, and (2) that inany case the case must go back to the Subordinate Judge
that he may decide swhetheyr the 4 annas 25 gundas co-sharers ever acquiesced in op
consented to the lease executed in fuvour of the plaintiffs by the 5 annas 174
gundas cn-sharers.

# In support of the plea that the suif is barred by limitation the pleader for the
respondent qnotes tho case of Bhagabati Charan Roy v. Luton Mondal|3), in which
it has been held that when a non-occupancy raiyat sues for possession, the period
of limitation applicable is six months nuder Article 83 of the 2nd Schedule of the
Limitation Act. The learned Judges who decided that case refer in their jucig..
ment to the case of Raemdhan Bhadra v. Ram Kumar De (4, in which Norris
and Ghose JJ. exprossed an opinion that the peried of lmitation in such a case
as the present was 12 years, but they object.

(1) that this expression of opinion is a meve oditer dictum, and

2) that it is nob a corract view of the law.

“ There can be no doubt thap, if the case of RBhegadati Charen Roy v. Luton
Mondal has been rightly decided, this suit is barred by limitation, and that the
Subordinate Judge's decree dismissing it shonld be affirmed. But it would appoay

(1) (1889) 1, L. R, 17 Calc, 256, (3) (1902) 7 C. W. I, 218,
{2) (1899) 1. L. R. 26 Cale, 579, (4) (1890) I, L. R. 17 Calc, 926,
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to us that thiz case hias not been rightly decided, and that the peifod of limitation
applicable to a case such as this is not six months, but either six years under Article
120 or 12 years under Article 142, Schedule II, Act XV of 1877. The learned
Judges who decided the case of Bagabati Charan Roy v. Luton Mondal seem
t have held that a non-oceupancy raiyat when cjected from his holding otherwise
than in execution of o decree must sue under Avticle 9 of the Specific Relief Act
and cannot take advantage of any other article of the 2nd Schedule of the Limita-
tion Act, We think this is uob the case, We consider that & non-oceupancy raiyat
ejected otherwise than in execution of a decree, if, as in this case, hig tenancy has
not been legally determined, has a title in him (viz., the title of a tepant, who is
allowed to hold over), which entitles him to bring a suit to recover possession other-
wise than under the provisions of section 9 of the Specific Relief Act, and that
accordingly he can bring his suit either within 6 years or 12 years as provided for
in Avticles 120 and 142 of the 2nd Schedule to the Limitation Act.

% We have noted that in the case of Bugabati Charan Roy v. Lufon Mondal,
the plaintiff had been ejected by his landlovd, while in this case the plaintiifa
allege that they have been ejected by third persons. Bnt we do not think that this
fact distinguishes the present case from that of Blhagabeti Charan Roy v. Iuton
Mondal (1), because in a case of ejectment of a non-occupancy raiyat it seems to
make no difference, who dispossesses him, and (2) because the learned Judges who
decided that case seem to have intended to lay it down as a gemeral principle that
section 9 of the Specific Relief Act and Article 3 of the 2nd Schedvle of the Limits
ation Act apply to all non-occupancy raiyats, who bave boeen ejected otherwise
than in execution of & decree, by whomsoever they may have been dispossessed..

* As for these reasons we do not consider that we ought to follow the sraling
in the case of Bhagabati Charen Roy v. Luton Mondal, we are constrained to refer
this case to a Full Bench, which we accordingly do.

The questions we would propound for their considexation are—

(1) Whether the case of Bhagebati Charan Boy v. Luton Mondal las been
rightly decided.

(2) If not, what is the period of limitation applicable to the case of a none

occupancy raiyaf, who has been dispossess.d from his holding otherwise than in
execution of a decrec ? *?

Manlavi Sirajul Islam for the appellant, The scope and object
of 8. 9 of the Specific Relief Act is—

(1) to prevent people from taking the law into their own
hands, ‘

(2) to discourage breach of the peace, and

(8) to give a summary remedy to persons, who are dispos-
sessed otherwise than according to the provisions of the

law, but it reserves the rigiit to institute suits founded
upon title. -

(1) (1902) 7 C. W, N, 218,
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Wali Ahmad EKhan v. Ajudiia Kanduw (1), Ismail Arigf v.
Maiomad Ghous (2), Krishnarav Yash Vant v. Vasudevr dApagi
Ghotikar(3).

[Privser J. A non-ocoupancy raiyat has no title.]

I rely upon the Bengal Tenancy Act, which recognizes' that

a non-occupancy raiyat has a limited proprietary right—s. 4
and 8, 5 of the Bengal Tenancy Ae‘u-Nou-océupa,noy raiyats are
classed as tenants—Ch. VI and s. 43 and s. 44 of the Act. He
has a right to sublet, to transfer according to custom and local
usage and to make improvements and his holding is heritable —s.
45, 5. 79, s 85,8, 160 (¢) and 5. 183 of the Act. From thess sec-
tions i is quite clear he has got some title~S. C. Mitra’s Tagore
Law Lioctures, 1895, p. 845 —Goburdhone Saha v. Karune Bewa (4).
An oceipanoy raiyat has only two years from the date of disposses-
sion to bring a suit for racovery of possession, and it may be said it
would be anomalous, if a non-ocoupancy raiyat has a longer period.
But there are several such anomalies, ¢.9., & landlord who is the
proprietor of the whole sixteen annas share has three years only
to execute a decree for rent, but a co-sharer has 12 years.

Bahw Akhay Kumar Banerji for the respondent. The finding
is that the plaintiff’s lease was for a term which expired in 1898,
and immediatoly after that my client dispossessed him. Thers
is nothing in the Bengal Tenancy Act to show what the position

‘of a non-occupancy raiyat is after the expiry of the term. He

bas a right to bs in possession during the term of the lease and
nothing more. After expiry of the term of the lease, if he wished
to contend that the defendant had been in possession wronglully,
and that he was entitled to recover possession on the strength of
his previous possession without entering into a question of title
at all, he ought to have brought his action within six months, but
he did not do so— Wise v. dmeerunnessa Khatoon (5).

[Macrean, C. J. 'What is the position of your client?]
There is a finding that he is a trespasser; he has no title, The
following cases were also cited :—dJonardun Acharjee v. Harauhun

(1) (1891) T, L. R. 13 AL 537, 558,  (8) (1884) L. L. R. 8 Bom. 871.
(2) (1893) I I R. 20 Clale. 831, {4) (189%7) I. L. R. 25 Calc. 75.
(6) (1879) I R.% 1. A. 73, 80.



VOL. XXX1.] CALCUTTA SERIES.

Acharjee (1), Ramgati Mandul v. Shyama Claran Dutt (2),
Administrator-General of Bengal v. dsraf Ali(8). Ertaze Hossein
v. Bany Mistry(4), and Kawa Manji v, Khowes Nussiv (5).

Macnean CJ. T regret that in this case I am unable to
follow the ruling in Bhagabati Churi Roy v. Luton Mondal (6).
I do not think the case is governed by article 8 of the second
gchedule to the Limitation Aect. The suit iz one for the estab-
lishment of title and rccovery of possession: it ocannot be
regarded as merely a suit for porssession under section 9 of the
Specific Relief Act. 1T agree with the referring Judges ‘that the
plaintiffs being non-oceupancy raiyats, who have apparently beon
allowed by their landlords to liold over after the expiry of
the term for which the 'and was leased to them, have a good
title to the land, entitling them to recover possession of it against
any one, who is not shown to have a better title than themselves.’
Here the defendants are mere trespassers. As I conocur in the
reasoning and conclusion of the referring Judges, I do not think
it necessary fo say more. I may also say I have read Mr. Justice
Ghose’s judgment, in which I also concur. I answer the first
question in the megative: the second question in the circum.
. stances of the case becomes unimportant and does not practically
arise.

Prissep J. This is a suit brought by a non-occupancy
raiyat for possession of land, of which he has heen illegally
dispossessed by the defendaunt, who is found to be a trespasser.

The point referred to this Full Bench is what is the limitation
" for such a suit, and the reference has been made because the
' referriﬁg Judges do mot agree with Bhagalati Charan Rey v.
Futon Mondal (6}, in which it was held that such a suit is under
section 9 of the Specific Relief Act and must be brought within
six months from the alleged illegal dispossession.

A suit under section 9 of the Specific Relief Act is' a posses-
sory suit in which no question of title isiavolved. Possession
within the preseribed period and dispossession without the

°

(1) (1868) 9 W. R. 513. (4) (1882) I. L. R. 9 Cale. 130,
(2) (1902) ¢ C. W. N. 919. (5) (1879)5 C. L. R. 278.
(3) (1000) 1. L. R. 28 Clale. 227, (G) (1902) ¥ C. W, N. 218,
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congent of the plaintiff and otherwise than in dus course of law
are the only issues for determination, and it has consequently
been held that where a person seels to recover possession of
property of which he has been illegally dispossessed, on proof of
Ji7s title to the property the suit is govermed by the ordinary law
of limitation.

The question before us is whether the present suit is one of
that description. The suit is brought by a nou-occupancy raiyab
to recover possassion of land “by establishment of title, and the
issue before us is whether the plaintiff, a non-oecupancy raiyat,
hag any title to the laud beyond his right to be placed in
possession on the ground that he has been illegally ejected..

Section 44 of the Bengal Tenancy Act declares that a non-
eccupancy raiyat shall be liable to ejectment jonly on certain
stated grounds, and under section 45 the landlord can sue to
eject him on expiration of his lease only after notice duly
served. Section 89 declares that no tenant shall be ejected
from his tenure or holding except in execution of a decree.
The law thus declares the right of an eccupancy raiyat to Dbe
maintained * in pessession. Does this consbitute a title in the
land? Oz is if not rather a right to be maintained in possession,
until ejected in due course of law as therein described—Is not
a suit to recover possession of land, from. which a non-oceupancy
raiyat has been illegally ejected, founded simply on his right
to be maintained in possession rather than on any title with him
in the land. The right to hold possession as agninst an illegal
dispossession is one which in a possessory suitunder section 9 of
the Specific Relief Act is with any person, who can prove anillegal -
dispossession. The law protects him against the illegal dispos-
sessicn quite independently of any title on which he may claim
to hold it. He has a right to remain there as against the
dispossessor, even though such person may have a superior title.
In 8 possessory suit under section 9 of the Specific Relief Act
the question of title to the land in suit cannot be raised. Such a
suit is determined simply on the ground of illegal dispossession
within the prescribed period of six months. I therefore am of
opinion that there is a clear distinetion between a suit founded on
a right to be restored to possessiom, because that possession has
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been illegally disturbed and a suit to recover possession illegally
disturbed on the ground that there is a title in the plaintiff
in the laud irrespective of the »ight which every one, even one
who is a trespasser and without any title, has to be maintained
in possession against an illegal digpossession.

In my opinion, while a non-oecupancy raiyat hasa right to
be maintained in possession against an illegal dispossession, he has
uo title in the land irrespective of such right and that right is not a
title such as would bring his suit outside section 9 of the Specific
Relief Act.

What is the title of a non-oceupancy ralyat, in a suit brought
against his landlord to recover possession hy reason of his illegal
dispossession? He has a right fo be restored to possession be-
cause the disturbance may be contrary to the terms of sections 44
and 45 of the Bengal Tenancy Act, which contain the law on the
gubject. He could mot in my opinion bring a suit to recover
possession on the strength of his title. In a suit against his land-
lord the question of illegal ejectment such ag could be raised on a
suit under section 9 of the Specific Relief Act could alone he
raised. He has no title in the land as against his landlord. He
has no title to convey to another in his lifetime by his voluatary
act or on his death to his heir. Iis heir may be entitled to the
standing orop raised by the deceased, as has been just declared by
this Full Bench, but he cannot claim possession of the holding.
The title to the land, on which a suift can be brought to recover
possession as against a trespasser, is with the landlord. The
right to be maintained in possession or to be restored to pessession
against a trespasser, which may be pleaded in a suit brought by a
non-occupancy raiyat depends on his right not to he disturbed—
not on any title in him independent of that right. The right not
to be disturbed in peaceful possession is even with ome, who is &
trespasser. In my opinion a non-occupancy raiyat has no higher
right and has no title on which he can bring a suit to recover
possession, except one based on that right, and sueh a suit can
only be one within section 9 of the Specific Relief Act. These
are the considerations which were present to me as one of the
Judges in Bhagaluity Charan Roy v. Luton Mondal(1).

(1) (1902) 7 C. W, N. 218,
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1 am confirmed in this opinion by reference to the law of
limitation in regard to a suit to recover possession of land brought
by an ocoupancy raiyat. Such a suit can be brought only within
two years from the date of dispossession. Bengal Tenancy Act,
Schedule TIT (3). Still if such a suit on title by a non-ocenpancy
raiyat is outside section 9 of the Specific Relief Act it can be
brought within a much longer period under the ordinary law of
limitation. It would therefore be that, while a suit by a raiyat
having the statutory right of occupancy can be brought only
within two years, a much longer period is allowed for a suit by a
non-oceupancy raiyat of an inferior class. It has been suggested
that this is due to an oversight on the part of the Liegislature, and
that in spscially providing for the case of an occupancy raiyat the
Legislature has neglected to deal with svits by a raiyat of an
inferior class, and has thus allowed him the henefit of a longer
time under the ordinary law of limitation, within which he can
bring hig suit. I cannot accept this view when in my opinion a
different and reasonable explanation is forthcoming. It seems
to me rather that the Legislature proceeded on the ground stated
by me. '

~ In my opinion the case of Bhagabuity Charan Roy v. Luton
Mondal (1) was rightly decided, and the term of limitation appli-
cable to the present suit is six months, the suit being one under
section O of the Specific Relief Act.

Guose J.  The true question involved in this reference is
whether the remedy indicated in section 9 of the Specific Relief
Act is the only remedy which the Legislature has provided for a
non-occupancy raiyat, who has been dispossessed otherwise than in
due course of law ; for, if not, it is obvious that the limitation
of six months provided by that section does not apply, and that
the suit is governed by some ome or other of the articles in
the Indian Limitation Act. The chief argument in support of

“the proposition that it is the only remedy seems to be that a non-

ocoupancy raiyat has. no #ight to the land, but has only a right to be
maintained in possession, until he is ejected in accordance with the

(1) (190%) 7 C. W, N, 218,
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provisions of sections 44 to 46 of the Bengal Tenaney Act. T 1004
vegret I am unable to accept this proposition as correct.
Chapter VI of the Bengal Tenancy Act gives to a non-ocon- ,  * Az
pancy raiyat cerbain rights. After such a raiyat hasbeen admitted = —
to the ocoupation of the land, his rent cannot be enhanced except Gosz &
by a registered agreement, or an agreement under section 46, Ie
cannot be ejected unless it be on one or other of the grounds
meniioned in section 44, and when the ejectment is sought on the
ground of expiry of the term of the lease, a notice fo quit must
be served on him at least six months before the expiration of the
term. The rent of a non-opcupaney raiyat cannot arbitrarily be
enhanced, and when he refuses to execute an agreement to pay
enhanced rent, the Court is bound to determine what may be the
fair and equitable rent. And when the Court determines such
rent and the raiyat agrees to pay i6, he is entitled to remain on the
land for a term of five years. These provisions indicate that a
non-ocenpancy raiyat hag something more than a bare right to be
maintained in possession of the land, until he is ejected in due
course of law, He is, I think, entitled to. the land as a temant,
nptil he forfeits his rights as such, and ho is ¢jected in accordance
with the provisions of sections 44 to 46. Take the case of a
noun-oceupancy raiyat, whose vent has been determined under
section 46. e is entitled, upon the rent being so determined, to
remain on the land for a term of five years as a tenant at the
rent determined. This is certainly something more than a bare
right to be maintained in possessicn. He is entitled to the land
as a tenant for five years, and if, on the expiry of the term, he is
allowed by the landlcrd to hold over, he continues to hold as a
tenant, until he is ejected by the landlord in accordance with
the provisions of the Act.
There is a clear distinction between a possessory action, such as
section 9 of the Specific-Relief Act contemplates, and an action
upon.  title. And when the tenancy of a DOn-occUpansy:
raiyat is not put an end to, as the law requires, he remaing. upon.
the land as a tenant, and necessarily, if he is illegally ejected, he
is entitled to claim possession as a tenant, his title being that of a
tenant of the land. His position is very different from that of a
persen, who enters into the land as a trespasser, but who, if evicted

\ermyid
TaMIZUDDIN
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illegally, is entitled to be put back in possession according to the
provisions of section 9 of the Specific Relief Act, though he has
no title to the land.

That section lays down only & summary remedy applicable
alike to a person, whether he be a trespasser, a tenant or an
owner of the land, when he is ejected without due course of law.
But is this the only remedy which the Legislature has provided
for a person, who claims to he a tenant of the land; and who on
proof of a subsisting tenancy is entitled to recover possession of
the lands ? I think not.

I may here refer to the provisions ¢f section 27 of the old
Rent Act [Bengal Act VIII of 18697, where the limitation of one
year was provided for an action by a tenant, when illegally ejected.
And it was held in a series of cases that that section referred to
a possessory action against the landlord, and not to o suit where
title is set up and possession is asked for in pursuance thereof,
and that in such a suit the period of limitation was that provided
in the Indian Limitation Act (see Joyunti Dast v. Mahomed Ally
Ihan (1) and Basurat Al v. Altaf Hosain (2).

The summary remedy that was provided for a tenant in sec-
tion 27 of Bengal Act VIIL of 1369 is what is to bo found in
section 9 of the Specific Relief Act for all classes of persons.
In the present case the plaintiff sought to recover on the strength
of his title as an occupancy raiyat, and an issue was raised as to
that title. The title, however, has been found on investigation
not to be that of a non-occupancy raiyat only. But the result
of the trial as to the exact character of his right hardly affects the
question of limitation.

I have hitherto addressed myself to the question asif the
person, who evicted the plaintiff, is the landlord ; but here the
eviction was by a person, who had no title to the land—a trespasser,
as he has been found to be. Conceding that as between a nen-
occupancy raiyat and the landlord, the former has only a bare
possessory right, if illegally ejected, can the same argument apply,
if the eviction is caused by a trespasser, the right as between the

plaintiff and the trespasser being clearly in the former ?

(1) (1882) I L. R. 9 Cule. 423, (2) (1887) I L.R. 14 Cule, 024,
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Take the case of a non-occupancy raiyat from year to year.
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as a tenant, he is avicted by a trespasser, and he does not bring ,

his suit for recovery of possession until after six months, but
before the expiry of the year, Take again the case of a tenant
who under a leage is entitled to hold the land for five years, and
the tenant being dispossessed in the middle of the first year by a
trespasser does not bring his suit until after six months. Accord-
ing to the argument of the other side, he cannot recover, though
there is still o subsisting tenancy right in him. Would the
dismissal of his suit exonerate him from the liability to pay rent
to hislandlord? I doubt whether he would be so exonerated.

No doubt the fact that the Legislature has not provided in
the Bengal Tenancy Act any period of limitation for the case of
a non~occupancy raiyat is rather remarkable, and it is anomalous,
as pointed out by me in Ramdhan Bhadra v. Ram Ilumar Dey (1)
that a longer period of limitation should be applicable to such a
case than in the case of an occupancy raiyat. But we cannct guide
ourselves by such considerations. We have to administer the
law ag it is.

For these reasons I agree with my Lord in holding that the
first question should be answered in the negative, and, so far as the
second question is concerned, the limitation I should say is either
six or twelve years as provided in the Indian Timitation Act. In
either view this suit is within time.

Iariveron J. I have read the judgment, which has been
delivered by Mr. Justice Ghoge, and I agree in that judgment.

Brerr J. I also agree in the judgment of Mwr. Justice
Ghose, and agree that the question referred should be answered
in the manner stated by the learned Chief Justice.

Macreaw C.J. The result is that the appeal must be
allowed and the case must go back to the Subordinate Judge to be
tried on the merits.

The appellant is entitled to his costs in this Court, including
the costs of this reference.

(1) (1890) I. L. R. 17 Cale, 926,
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