
PEivr coraciL.

CALCUTTA SERIES. [VOL. XXXT,

J’.o.* SBISH CHANDRA. EOY
190‘Ji,

^Ma“ h £ '  •BANOMA.LI EOY.

[On appeal from the High Court at Fort; William in Bengal,]

specific Terformcmee— Suit— Ekrar— AUenift ly  f  arty io resci'nd agreement <sf 
wTticli his heirs qfierwai'ds seeTc specific performance— Consideration, 

failure of—

Wlioxe parties had made a compromise ccmpi’ising an agrcoment, the chiof eou- 
sideration for which was the execution of an eJcrar by one parf-.y acknowledging 
the title (as adopted son) of the other party to the agreemcntj and the former had 
snbseqiiBfttly hy Ms conduct (in bringing a suit to set aside the adoption and alleging 
that the elcrar had been obtairj,ed from him by fraud) attempted and in a groat 
measure succeeded in depriving tbe latter of the benefit of the agreement,

S eli, in. a suit by the heirs of the pai'ty, who had so tried to roscmd the agroo- 
ment that there had been a failure of consideration and the conduct refei'red to 
was at Yai’lance with and amounted to a subversion of the relation ititeudod to be 
established hy the compi'omise; and that specific performance of the agi'ecinent 
could not be enforced.

A p p e a l  from a judgment and deoree (9t]i July 1901) of th.© 
HigK Coiixt at Calcutta, by which, a jiidgment and decree (31st
January 1899) ol the Additional Subordinate..Judge of Puhna
and Bogra were affirraed.

The plaintiffs appealed to His Majesty in Council.
The suit, out of which the appeal arose, ŵ as one for speciflo 

performance of an agreement dated 20th May 1861, and the 
only question involved in the appeal was whether under the 
oiioumstancos of the case the Courts below had rightly exercised 
their discretion by refusing to grant siich specific performance.

The following pedigree, which was set out in the judgment of 
the High Court, explains the position and relationship of tlio

* JPresewf Lord Diivcy, Lord Robortsonj and Sir Arthur Wilsoito
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parties, between whom the dispute leading to the suit has 
arisen:—

A t u i . Behaei Hoy

A u tm d  B e h a r i B o y .

K r ish n a  B e h a r i  E o y  
(d ie d  M a rc h , 1895) .
W ife , Grobinda P y a r i 
D asi (d ie d  S e p te m b e r , 1878)

S rish  C h a n dra  R o y —  H a rish  C h a n d ra  K ,oy -  U p e a d v a  C h a n d ra  B o y —  
■ (p la in t i f f ) .  (p la in t i f f ) .  (p la ii it i l l ) .

K n s l in a  S u n d a r B o y . 
W i fe ,  H e m la ta  O h o 'w d liran i,

GoTir S u n d a r B o y  
(d ie d , F e h ru a ry , 1854). 

W ife  o f  B ra jes 'w a ri 
C h ow d h u ra iii 

(d ie d  J u ly  1894<).

B u n ’w ari L a i  Roy 
(d ie d  M a rch , 18S0),

E o n o m a li B o y  
(d e fe n d a n t ) .

l£»Oi
Seish

CHAKDB&
E.Of

t».
B a n g  M A M  

E0¥,

The facts, which were practically undisputed, are fully stated in 
the judgment of the High Court (Hill and B rett JJ.) appealed 
from, which is as follows:—

H ill J. In the year 1861, Banwari Lai Roy, the adopted 
son of Q-our Sundar B.oy, brought a suit (No. 96 of 1861) against 
Krishna Behari Roy, who, hut for the adoption, would have been 
the heir-at-law of Qour Sundar Eoy, for the purpose of setting 
aside a patni lease of mouzah Narsingpura and SayandaJjaf  ̂
granted to the latter by Hemlata Chowdhrani, the mother of/c ôui? 
Sundar Roy. The suit, in which Krishna Behari, in hi^.d^fencef 
impeached the adoption of Banwari Lai, terminated lin 
compromise, in accordance with which the Court made its decr̂ ®̂ 
on the 23rd May 1861, in part decreeing and in part dismissii 
Banwari Lai’s claim.

A  
is

The compromise was Gmhodied in a petition to the Coû . 
bearing date the l5th Jeyt 1268 (22nd May -1S61), in which it

Usstated by Krishna Behari (the petitioner), after various recit 
which are not now mateiial, “ now considering that when 1 
jeswari Chowdhrani, the widow of the said G*our Sundar Bo;J 
has, under the aforesaid deed of authority by her husband, f 
fact, accepted the gift of the plaintiif as a son, and has dul;y 
.adopted him, and that when I  personally have witnessed the gift 
and have affix-ed my name and, seal as witness to the deed, I  come 
to the conclusion that there is no chance of the painis granted by 
Hemlata Chowdhrani standing good in the suit of the plamtiff,
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who is the duly adopted son of Gotir Sundar Boy, unless he, 
the plaintiff, willingly ratifies all the said patnis!  ̂ It is then 
stated that the plaintiff had consented, on the receipt of a mmr- 
ana of Es. 1,500, to ratify the pcttnis at an annual rent of 
Rb. 946, and that he (Krishna Behari) withdraws from mjtizah 
Sayandaha. The petition then proceeds:—“  I file also with this 
petition the ekrar, which I have executed to-day on proper stamp 
in favour of the plaintiff? containing my admission of the author
ity to adopt, which the late Grour Sundar Roy executed in favour 
of his wife, Brajeswaii Ohowdhrani, and of the fact of due 
adoption by her of the plaintiff in pursuance thereof; ”  and it is 
then prayed that the plaintiff’s claim for possession of moiiznk 
Sayandaha may he decreed, and his claim for possession of motizah 
Nai^ingpura may be dismissed, and that the ekrar in original may 
be returned to the plaintiff.

This ekrar is of the same date as the petition, and contains an 
uneq^uivocal acknowledgment of the validity of the adoption of 
Banwari Lai, as well as of his right, as the adopted son of Q*our 
Sundar Boy, to hold for ever all the property left by his adoptive 

iS?-tiier. The ehrar concludes with a relinquishment by Krishna 
Behai ri, for himself and his heirs, of all claim to that property. 
S ath u  filing of the petition and eJmir, the suit was, as has been 
^̂ atec’ij^lisposed of by the Court in accordance with the prayer of 

e petition.
It is the câ e for the plaintiff that,' as part of the same trans-

ai
tv'̂ tion and. consideration for the compromise of the suit,

, agreement, upon which the present suit is based, was executed 
P Banwari Lai. The document, which is addressed to Govinda 
^^‘ riDasi, the wife of. Krishna Behari, after reciting that certain 

 ̂ia/s (the mehals now in suit), being close to the lady’s residence, 
was solicitous of obtaining them in permanent settlement, but 

îit the said mehah were at the time in the possession of Braj es- 
vrati Ohowdhrani, proceeds:—“ Therefore I  promise that, when the 
said mhah will come back to my hhas possession, I  will settle the 
said mehals on you or your heirs in permanent ijara, at an, annual 
gross rental of E®. 1,001, without any premium or m%armu, 
Neither I  nor my heirs can have any objection thereto.”
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The settlement of suit No. 96 of 1861 was arriYed at, as 
mentioned aboYe, on lOtli Jeyfc 1268, oorresponding* ■with the 
22nd May 1861. In the meantime, on 4th May 1861, Banwari 
Lai Boy had instituted two suits numbered reBpectively 118 and 
119 of 1861, for the ayoidanoe of certain other patni leases 
granted By Hemlata Ohowdhrani. In these suits Krishna Behari 
Roy intervened shortly after the compromise of the suit No. 96 
of 1861 and -was added as a defendant under s. 73 of Act 
T i l l  of 1859. He, thereupon, filed written statements in both 
suits impeaehing the adoption of Banwdri Lai Roy, and alleging 
that the ehrar of 10th Jeyt 1268 had been obtained from him by 
fraud. The Court, however, found against him on both points, 
and the suits were decreed in favour of Banwari Lai Roy on 
20th March 1863. From these decrees Krishna Behari Roy  
appealed to the District Court, raising again the same questions. 
On 17th September 1863 both appeals were dismissed with costs, 
the Judge observing, in his judgment, that a more hopeless 
opposition than Krishna Behari’s could hardly have been, 
conceived. He, nevertheless, appealed to the High Court, but 
met there with a similar fate, both his appeals bdng dismissed, 
with costs on 1st August 1864. From that date do v̂n to the 
year 1871 Krishna Behari appears to have remained -^iesoeDt. 
But, on 24th February 1871, he himself instituted a guit'Tjggiiust 
Banwari Lai Roy and his adoptive mother for the pu.rposb-*̂ of 
setting aside the alleged adoption of the former, and of obtaini%- 
a declaration of his own reversionary right as the heir of Q-our 
Sundar Roy. In his plaint he alleged that the adoptive mother 
of Banwari Lai had caused him, while in her service, by fraud, 
aUiiiements and threats to execute deeds of acknowledgment 
containing false statements, with reEerence, presumably, to the 
adoption of Banwari Lai. T h e n , on 29th June 1871, he put in 
a written statement setting out his case in an amplified form. In 
tihis document, he characterizes the deed of gift oi Banwari Lai to 
his adoptive mother, to which he was himself an attesting witness, 
as a forgery, and in relation to the compromise of the suit No* 96 
of 1861, he states: ‘ ‘ Next taking counsel with his (Banwari 
Lai’s) pleaders and mukhtars, and with the evU object of produc
ing strong fear in my mind, he brought a suit in the Court

190-i
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principal Sadar Amin o£ this district for setting aside tlie patni 
of m j principal property, Narsingpura, and others, and for 
obtaining possession of tliem, and liaving influenced and over
powered me with false hopes of gain, caused written statements, 
e/oYW’sand noknamahs, etc,, containing false statements in admission, 
of his own adoption to Ibe drawn up in m j name hy his pleaders, 
mukhtars and servants, and got them signed by m e; and that the 
particulars stated in the false and fraudulent solenamahs filed in 
the said suit to the effect that mehal Sayandaha, which formed 
my patni, was surrendered to the defendant ISTo. 2, and besides 
I paid him Bs. 1,500 cash as namrcmâ  are all false and untrue.” 
(This sum has admittedly been paid) “  and have been entered, 
advisedly, only to give a colour of reasonableness to the said 
solenama on the face of it, and at the same time to accompliBh 
his own motives, by holding out false hopes to me, he executed an 
entioiiig roka ”  {i.e. the agreement on which the present suit is 
based), “ in the name of my wife promising to grant her in future 
a maurmi talook of the mehal called Dhulauri. Consequently, 
the defendants are not entitled, under law and equity, to any 
benefit of my aforesaid acts, which they caused me to perform 
iEegally and untruthfully  ̂having entrapped me by their aforesaid 
designs.”

The suit was tried by the District Judge of Bajshahye, and 
on the 3rd August 187 J, was dismissed as being barred under s.
2 of Act VIII of 1859; on an appeal by Krishna Behari to the 
High Court, this decision was affirmed on the 4th January, 1873. 
Then he a;03ealed to the Privy Oouncilj but there, also, he was 
defeated,-h-is appeal being dismissed, with costs, on the 17th 
November 1875. This brought the litigation between him and 
Banwari Lai to a close.

The only other facts, which it seems necessary to mention, are, 
that G-obinda Pyari Dasi died in September 1878. Banwari Lai 
died in 1880. Brajeswari Ohowdhrani died in July 1894 and 
Krishna Behari Eoy died in March 1895.

Then on the 29th September 1896, the plaintiffs sent a letter 
through a pleader to the present defendant, enclosing a draft 
Jiami ijara pottah of the mehak in suit in favour of the plaintiffs, 
■ftn4^equesting him to signify his approval of the draft within
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thirty days. To this requisition, tKe defeadant replied, on tlie 
28tli October 1896, denying the plaintiff’s right to a haimi pottah 
of the mekaÛ  and then this suit ■was instituted on. the 8th 
February, 1897. On the foregoing facts the Subordinate Judge 
dismissed the suit. He was of opinion, that the delay in bring
ing the suit amounted to an abandonment of the agreement sought 
to be enforced, and that the conduct of the plaintiff’s father, after 
•the compromise, in setting up his own title as the heir of G-our 
Sundar Roy, and calling in question the title of the defendant’s 
father in violation of the very essence of the agreement, disentitled 
the plaintiffs to the relief claimed. He further held that, inasmuch 
as the plaintiffs’ father had, by the ekrar of the 8th Jeyt 1268, 
covenanted never to deny the title of Banwari Lai, and as that 
promise constituted the sole consideration for the confirmation 
by Banwari Lai of the patni of Narsingpura, and the promise 
to execute the lease, the consideration for that promise failed in 
consequence of the attempts made by Krishna Behari in the 
litigation, to which reference has been made above, to overthrow % 
the title of Banwari Lai.

Now, although the views of the Subordinate'-Judge, with 
respect to the effect of the delay in bringing the suit, and with 
regard to the failure of the consideration for the agreement, may 
be open to question, I  agree with him as to the effect o i the 
conduct o f , Krishna Behari subsequent to the compromise. 
conduct would, I think, have disentitled him to ask for the specific 
enforcement of the agreement in a Court of equity had he himself 
sought to do so, and the plaintiffs must take the consequences of 
his acts, for their case here, as in the Court below, was, that the 
agreement was between their father and Banwari Lai, their 
mother, Gobinda Pyaii Dasi, being named merely as a benamdar 
for the former, and it is in the character of his representatives, 
that they sought, and still Beek, to enforce the agreement.

The case, in my opinion, falls within the principle stated at 
page 441 of Fry On Specific Performance (3rd edition), to which 
the Subordinate Judge has referred. The passage is as follows:— 
“  We shall now consider the closely allied oases, where he (the 
plaintiff) has disentitled himself, not by default merely, but by 
acts in fraud or contravention of the contract, or at varian^-s*^
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it, OT tending to its rescission and tlie subversion of tlie relation 
Gstablislied by it. For wlien the party to a contract, wlio asks tlie 
iDteryeiition of tbe Conrt for its speoiflo execution, lias been 
guilty of STicIi conduct, that circumstance may be put forward as 
a defence to the action.”  And the learned author goes on to 
point out that this defence may be ayailed of, although there has 
not been anything which amounts to an agreement to rescind. 
Later on, in the same connection, he refers to the case of, Bhcketi 
T, 3ates(l) upon which case also the Subordinate Judge has 
placed reliance in support of his decision, where Lord Cran- 
worth, L, 0. said: (though he based his decision on another prin
ciple). “ It is a strong thing to say that after a party has denied 
the validity of an agreement and taken proceedings to set it aside, 
he can, when the result of those proceedings has proved adverse, 
turn roimd and insist on speoifio performanoe.” This, it is tsne, 
is bu.t a did am, and may not amount, to more, as the learned 
author of Fry On Specific Performance, puts it, than the expression 
of a doubt; yet it seems to indicate sufficiently clearly the tendency 
of the Lord Chancellor’s opinion, and coming from such a quarter 
must be entitled to great weight. There might be oases in which, 
perhaps, it would not be proper to refuse specific performanoa on 
the sole ground that the plaintiff had taken legal proceedings 
vÂ 'li a view to setting aside the agreement, but, if so, I  do not

that the present case is one of them. But at all events the 
ease, as I  have said, appears to me to fall within the general 
printipka stated by Lord Justice Fry. Virtually from the 
moment the compromise cf the 8th Jeyt, of which the agreement, 
now in suit',~St5c<»̂ ®.ĝ o the plaintiff’s own case, formed a compo
nent part, was concluded, Krishna Beharl directed all his efforts 
to aunnHing its effect, and that upon allegations of fraud and 
unfair dealing on the part of Banwari Lai, for which there would 
seem to have been not the slightest foundation; nor did he desist 
from these efforts until, in the year 1875, he was defeated in 
the Privy Oouncil. Had he been successful, it is needless to say, 
the agreement, which his heirs are now seeking to enforce, would 
have been waste paper. The whole of this long protracted andj 
no doubt, eostly litigation was in fraud of the compromise, and 

(1) (1865) L. R, 1 Ch. App. 117.
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aimed (-wliether directly, or otliei’wise, does not seem to me under 
all the circumstanoes to fee material), afc the resoig.sion of tlie 
agreement and the subversion of tlie relation establislied by it.

Under suoh oircumstances I  think that the Lower Court pro
perly exercised its discretion in refusing* to speoiflcally enforce 
the ageeement, and I  would accordingly dismiss this appeal with 
costs. Whether, if the plainti'ffs had asked for damages failing 
the specific enforcement of the agreement, they would ha;Ve been 
entitled to recover them, is a question upon which I  need not 
enter, as it was not raised m  this Court.

1904i
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B r e t t  J. I  agree.

Upjo/in K. G, and W . G. Bomerjee for the appellants contend
ed that the Courts below were wrong in refusing to grant specific 
performance of the agreement of 20 th May, I 86‘ l. The conduct 
of Krishna Behari Eoy on which the respondent relied as having 
effected a failure of consideration for the agreement did not, it 
was submitted, affect the right of G-ovinda Pyari Dasi to enf ĵrce it. 
The agreement was made with her, and she had a separate and 
indej^endent right to have it specifically performed and as Ban» 
wari Lai had received the full benefit of the consideration for 
the agreement, the respondent as his heir was bound to perform 
it, notwithstanding anything Krishna Behari had done. Having 
received the full benefit of it, moreover, Bunwari Lai became a 
trustee for G-ovinda Pyari Dasi of the interest agreed to be 
granted to her 0 a the death of Brojeswari Ohowdhra.ni, and the 
execution of that trust threw upon the respondent as Banwari 
L ai’s heir, the obligation to give the appellants specific perform
ance, which the Courts below should therefore have granted.

Asquith K . 0. and G. W, Amt/mn, for the respondent 
contended that specific performance had under the cironm B tances 
been rightly refused. The agreement sued on was made between 
Banwari Lai and Krishna Behari, G-ovinda Pyari Dasi being 
merely a benamdar; the latter had therefore no right under it 
independent of Xiishna Behari. The chief consideration to 
Banwari Lai for the agreement was Krishna Behari’s acknowledg
ment of Banwari Lai’s status as the adopted son of Gour Sundai>
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which waa given by tlie eln'ar of 22nd May, 1861, Kriskaa Beha- 
ri’s siilbse<][iieiit eoncluot effected a failure of tliat consideration, 
and fully justified tlie Courts below in refusing to grant specific 
performanoe of it at the suiit of Krishna Behari's heirs. The 
Specific Belief Act (I of 1877) s. 28 cl. (6) was referred to.

W. G. Bonnerjee in reply.

The judgment of their Lordships was delivered by
L oed D avby. The suit out of which this appeal has arisen 

was one for speoifio performance of an agreement dated the 2 0 th 
May 1861, whereby Banwari Lai Roy, the father of the respon
dent, promised that, when certain mehals (referred to in the case as 
Dhulauri) should come back into his khas possession, he would 
settle the same on Srijuta Grovinda Pyari Dasi (the mother of the 
appellants) and her heirs in permanent ijara at a rental of 
Rs. 1,001, It  is alleged in the plaint, and it is clearly estahh'shed 
by the documents in evidence, that this agreement was part of a 
compromise made between Banwari Lai Eoy and Krishna Behari 
Roy (the husband of Q-ovInda aad father of the appellants), and 
formed part of the consideration for that compromise. The 
respondent refuses speoifio performance on the ground of failure of 
consideration and other equitable grounds.

The facts of the case are as foliows. (jonr Bnndar Roy died 
in February or March 1834 childless, but leaving his mother, 
Hemlata G'howdhurani, and a widow, Brajeswari Ohowdhurani, 
surviving. After his death Brajeswari adopted Banwari Lai Roy 
as the son of Gour Sundar. But for this adoption Krishna Behari 
Eoy would have been the heir of Q-our Sundar, and subject to the 
interests of the latter’s mother and widow woiild have succeeded 
to his estate. Hemlata appears to have assumed the management 
of the estate, and she purported to grant, but without any apparent 
authority to do so, four permanent leases of parts thereof, includ
ing leases of two mehals called Narsingpara and Sayandaha to 
Krishna. After Banwari Lai came of age he made an arrange
ment with Brajeswari by wliich six annas of the estate wera 
granted to her for her life for maintenance.

In  the month of May 1861 Banwari Lai instituted a suit 
^^ainst Krishna to set aside the ijaras or permanent leases granted



VOL. XXXI.] OALCUl-TA SERIES. 598

to Hm  by Hemlata ; and also instituted similar suits against the 
holders of the other permanent leases 'granted by  her. A  com« 
promise was thereupon come to between Banwari Lai and Krishna 
the terms of "whioh are contained in four documents dated the 
20th and the 2 2 nd May 1861.

The documents dated the 20th May 1861 were:
(1) The agreement now sued on.
It should be mentioned that the property comprised in this 

agreement was included in the six annas granted to Brajeswari 
for her life, and would not therefore come into the /c/ias possession 
of Banwari Lai, until her death.

(2) A  patni pQUah, or permanent lease, of other meJiah also in 
fayour of Q-oYinda, at a total rent of Es. 689-4, upon payment of 
a premium of Es. 1,301.

An ehrar dated the 22nd May 1861 was then executed by 
Krishna in favour of Banwari Lai. It  recited (amongst other 
things) that Brajeswari duly adopted Banwari Lai under the 
power contained in an anumatipatm executed in her favour by 
Gour Sundar on the 28th Magh 1240 B.S. It  also recited the 
institution^ of a suit in 1858 by one Granga Prosad Eoy impeach
ing the anumatdpatra and Banwari LaFs adoption, which was dis
missed apparently on the ground that, even if the adoption was 
invalid, Ganga Prosad Eoy had no title in the lifetime of Krishna. 
The ehrar then continues as follows:—

“ I, of course, made no mention of tlie ammaii;pah'a, granted by the late Gour 
Sundar Roy, and of your adoption, in my application to intervene in the said suit. 
Still as I consider it necessary to give you some proof that I do not in any inatiner 
or mode deny or refuse to acknowledge the truth of the said events, I execute this 
eTcrar in your favour, in which I say that the said G-our Sundar ^Roy did, in fact, 
execute in favour of his wife Brajeswari Chowdhrani the said anumatipatrct, and 
that in pursuance thereof, the said Chowdhrani, following the terms of the said 
anumatipatra, and with the permission and consent of her mother-in-law, the said 
Hemlata Chowdhrani, received you as a gift, under a deed of gift, and adopted you 
as a son according to the prescribed rites, â d̂ I, by way of attesting the said deed of 
gift as a witness, have placed my signature and affixed my seal amongst the witnesses, 
and I fully admit the truth of the anumatifatra executed by the late Gour Siin- 
dar Roy and of your adoption. And I also admit the correctness of the statement 
made by Brajeswari Chowdhrani to the effect that her husband, the said Gour 
Sundar Roy, had executed an ammcttipatra in her favour to adopt a son, and that 
she had, in pursuance thereof, duly adopted you as a son, after having received you 
as a gift, and acknowledging you the lawful heir of the late Gour Sundar Boy, in
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her ekmr In your favour, dated tlio 29th Sraban 1264 B.S., wHch was filed in suit 
JSfo. 36 of 1856 of the Court of the Principal Suddur Amin of this district. And yon, 
as the adopted son of the lute Gour Sundur Roy, now hold and will for ever hold to 
sons and gvaiid-sons and othei's, la course of succession, as owaer, having the rights 
of t,nf t and sale, the movable and immovahle properties left by him. To the said 
properties, I and tuy heirs do not have, nor will ever have, any claims or objection. 
If iny heirs at any time in future do ever advance any claims it shall be rejected. 
To tliis effect I execute the eh'ar>. Finis, dated thelOth. Jeyb.”

On the same 22nd May 1861 Krishna filed a sokhnania in 
Banwari Lai’s suit against him, from which it appeared that Ban- 
wari Lai had agreed to ratify the lease of Narsingpara on receipt 
of & namrana of Rs. 1,600, and Krishna on the other hand had 
surrendered the lease of Sayandaha. The document concludes as 
follows:

“ I file also with this petition the ekrar, which 1 have executed to-day on proper 
stamj) in favour of the plaintiff containing my admissions of the authority to 
adopt which the late Gour Sundar Roy executed in favour of his wife, Brajeswari 
Chowdhrani, and of the fact of due adoption by her of the plaiirtiff in pursuance 
thereof and I pray that, on reading my petitions, &c., and also the petition which 
the plaititiS is filing, the plaintiff’s claim for Tclias possession in respect of the afore
said Sayandaha mehal may be decreed, and his claim in respect of the remaining 
mehals may be dismissed.”

It is stated in the judgment of Mr. Justice Hill, in the H igh  
Court, that Krishna in his defence to Banwari Lai’s suit had im** 
peached the adoption of Banwari Lai. And no doubt thafc was so, 
though the written statement is not in the Eecord. But however 
that may be, it is plain, from the documents which have been refer
red to, that it was at least known or feared that Krishna intended 
to do so. And their Lordships have no hesitation in inferring 
that the principal object of Banwari Lai in entering into the com
promise was to obtain from Krishna a clear admission of his title 
to the zemindari and immunity in the future from attacks upon 
his title from that quarter.

Within a ehorfc time, however, after making this oomproiaise 
Krishna applied for leave to intervene in Banwari LaPs then 
pending suits against the holders of the other permanent leases 
purporting to have been granted by Heiulata, and was made a 
defendant therein. H e thereupon filcid written statements in both 
suits impeaching the adoption and alleging that the ekrat of 2 2 nd



BaI?' MAII
B o x .

May 1861 had been olbtained from, him by fraud. The Court 1904 
found against him on both points, ai d decrees were made in 
faY o iir  of Ban-wari Lai. Krishaa appealed to the District Judge 
and thence to the High Court without success. In February 
1871 he instituted a suit of bis own against Banwaii Lai and 
Ms adoptive m.other for the purpose of setting aside th e adop
tion and obtaining a declaration of his own title as rever
sionary heir to Q-our Sandar. His plaint and subsequent 
■written statement coatained charges of fraud and mis-represen- 
tation against both the defendants, the details of which it is 
■unnecessary to consider. The suit i^as dismissed by the District 
Judge and an appeal by Krishna to the High Court was also 
dismissed. H e then appealed to Her late Majesty in Council, 
but -without success.

Q-ovinda died in 1878. Banwari Lai died in 1880, and the 
present respondent is his heir. Brajeswari died in 1894 and 
Krishna died in 1895.

The present suit was heard by the Additional Subordinate 
Judge of Pabna and Bogra, -who, by his decree dated the 81st 
January 1899, dismissed it -with costs. That decree was affirmed 
on appeal to the H igh Court, a-ad the present appeal is from the 
decree of the latter Court dated the 9th July 1901.

The appellants sue as heirs both of G-ovinda and of Krishna? 
and the first point of the appellants’ Counsel 'was, that G-ovinda 
was entitled in her own right to the reversionary lease, and her 
title was not affected by the conduct of Krishna. lu  the High  
Court, Mr. Justice H ill stated that the case of the appellants 
“ here as in the Court below -was, that the agreement -was between 
their father and Banwari Lai, their mother, Q-obinda Pyari Dasi, 
being named mei-ely as a benamidar for the former, and it is in 
the oharaoter of his representatives that they sought, and still 
seek, to enforce the agreement.’ ’ Without this statement their 
Lordships -wo-uld have no difficulty in drawing the inference from 
the circumstances of the case that it was a he.mmi transaction.
In  any case Govinda was not a purchaser from Krishna, and she 
could not have any better right or title than Krishna himself.

The second and principal point of the appellants was charac
terized by more boldness than plausibihty. It was that Banwari
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Lai had received the full benefit of the compromise hy  being 
armed 'with, the eJcrar as a shield against the attacks of Krishna, 
and therefore the agreement in suit was for an executed considera
tion, with the result that the respondent was in the position of a 
trustee for them. Their Lordships are not prepared to lay down 
as an abstract proposition that there is any necessary inconsistency 
in a party, who has unsuccessfully tried to rescind an agreement, 
afterwards claiming performance of it. But in the present case 
they think that Krishna not only tried to deprive Banwari Lai 
of the benefit of the agreement, but in a large measure succeeded 
in doing so. The Becurity of his title to the zemindari was of 
immeasurably greater importance to Banwari Lai thau the mere 
question of the patni. And their Lordships have already express
ed their opinion that the principal consideration to Banwari Lai 
for the agreement was to obtain such security and immu,nity from 
future a,ttaeks. In  short they do not give the eJcrar the restricted 
effect suggested by the learned Counsel, but they think that its 
language necessarily imports an agreement by Krishna to abstain 
from questioning the validity of the adoption for the future.

Their Lordships are of opinion that there has been a failure of 
the consideration for the agreement in suit, and also that the 
conduct of Krishna was at variance with, and amounted to a 
subversion of, the relation intended to be established by the 
compromise.

They will therefore humbly advise His Majesty that this 
appeal should be dismissed, and the appellants will pay the costs 
of it.

Apjieul dkmt&sed.

Solicitors for the appellants: Bmroio, Jtogen ^  N ’eviU.

Solicitors for the respondent: T, L , Wihon ^  Co,

J. v. w.


