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MADHO DHOBI.^

Arrest—-Arrest hy police in Caloutta—Legality—Security fo r  good behaviour—
Informaiion—Duty of Magistrate to 'proceed witJi case— Criminal procedure
Code (Act V  o f 1898), s. 1 (2) («), i  (p) (s,), s. 55(i), s. 109(h).

The accused was arrested in Calcutta by the Inspector in cliai'ge of the 
Colootollali thanah under the provisions of s. 55 (5) of the Criniiaal Procedure 
Code, and placed on his trial before a Bench of Honorai'y Magistrates on a charge 
under s. 109 (5) of the Code.

The Magistrates discharged the accused on the ground that he was not propei'Iy 
before them, as the Inspector had no authority to arrest him.

Seld, that the order of discharge should be set aside and the case be proceeded 
with against the accused. That the arrest of the accused by the Inspector 
wfts quite legal. That the Magistrates were also empowered to put in force the 
provisions of s. 109 of the Code, whenever they had credible information that the 
accused had no ostensible means of livelihood or was unable to give a satisfactory 
account of himself and was within the limits of their jurisdiction. How ha 
came before them was immaterial.

Emperor v. Eavalu Kesigadu (1) followed.

Eule granted to tlie petitioners tb.© Solicitor to tlie GoYsrn- 
ment of India.

This was a Bide calling npon the Chief Presidency Magistrate 
of Calcutta to show cause, why the order of the Bench of Honorary 
Magistrates, dated the 14th I'ehruary 1903, discharging the acoiised 
person Madho Dhobi should not he set aside on the ground 
that the reasons given in the judgment of the Bench of Honorary 
Magistrates did not in law warrant the making of such an

* Criminal Eevision No. 249 of 1903, against the order of N. N. Sljitter 
and J. Zemin, Honorary Presidency Magistrates, Calcutta, dated the 14th February 
1903.

(1) (1902) I. L. R. 26 Mad. 124. .
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order of disoharge, and wliy the Magistrates should not be directed 
to dispose o£ the case accordiBg to law.

The accused, Madho Dhobi, was arrested by Inspector Hamilton 
of the Oolootollah thanah under the provisions of s. 55 (h) of the 
Criminal Procedure Code and was, on the 22nd December 1902, 
placed before a Bench of Honorary Magistrates of Calcutta 
charged under s. 109 (6) of the Code with haying no ostensible 
means of subsistence or being unable to give a satisfactory account 
of himself. At the trial a preliminary objection was raised on 
behalf of the accused that his arrest was illegal, as there was no 
police-station in Oaloufcta within the meaning of s. 4 of the 
Code, On the 14th February, 1903 the Magistrates, after recording 
some evidence in the case, discharged the accused on the ground 
that he was not properly before them, that Inspector Hamilton 
had no authority to arrest him, as h.e, the Inspector, was not 
an officer in charge of a police-station within the meaning of 
clauses {p) and (s) of the Code, there being no declaration by 
G-overnnieut declaring a thanah or police-station in Calcutta to 
be a police-station within the meaning of the Code.

The Q-overnment appealed against the order of discharge.

Mr. O^Kinealy for the petitioner.
The disoharge of the accused was made under an erroneous 

view of the law. S. 55 of the Code has been expressly made 
applicable ,to the police in the town of Calcutta, therefore the 
arrest of the accused by the Inspector, who was in charge of a 
police thanah in Calcutta, was quite legal. S. 1 of the Code states 
that in the absence of any specific provision to the contrary 
nothing in the Code shall apply to the police in the town of 
Calcutta. There is no special provision, which makes clauses {p) 
and (s) of s. 4 of the Code applicable to the Calcutta police, 
therefore those clauses do not govern s. 55. Whether there is in 
Calcutta a police-station within the meaning of cl. (s) or an 
officer in charge of a police-station within the meaning of cL {p) 
does not matter. We must ascertain what corresponds in Caleutta 
to a police-station and who in Calcutta is equivalent to an officer 
in charge of a police-station, who could arrest under s, 55. For 
the officer in charge of a polico-station we have in Calcutta the
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police Inspector and in place of the police-station we kaY6 the 
thanah.

Whether Inspector Hamilton had authority or not to arrest 
the accused does not afiect the case. Once the Magistrates had 
receiYed inlormation from Inspector Hamilton, who 'was in charge 
of a thanah and had the accused before them, they should hare 
proceeded under s. 109 of the Code, and left the accused to take 
such steps to obtain redress for his wrongful arrest, if it wer©' 
wrongful, as he might be advised. It was immaterial whether 
the accused was properly before them or not. The case of 
Emperor v. Mavalu Kesigadu{\) is an analogous case and supports- 
my contention. There a salt officer belonging to Circle A arrested 
an offender in Circle B. The Magistrate trying the case, although 
he believed the evidence for the pr osecution that an offence had 
been committed was true, acquitted the accused on the ground that 
he had been illegally arrested. The Madras Court held that the 
order of acquittal was wrong; that the question whether the 
officer, who effected the arrest, was acting within or beyond his 
powers in making the arrest did not affect the question, whether 
the accused was guilty or not.
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E ampini and H andley J.J. This is an appeal at the in
stance of Q-overnment against an oi’der of discharge, dated the 
14th February 1903, of one Madho Dhobi, who had been arrested 
by Inspector Hamilton of the ColootoUah thanah under the pro
visions of section 65 {h) of the Code of Criminal Procedure, on 
a charge under section 109 (c), that is, of having no ostensible 
means of subsistence or being unable to give a satisfactory account 
of himself.

The accused was discharged by a Bench of Honorflxy 
Magist;pates on the ground that Inspector Hamilton had no 
authority to arrest him, as he was not an officer in charge of & 
police-station within the meaning of paragraphs (jp) aaid (a) o| sec
tion 4 of the Code of Criminal Procedure, there being no declara
tion by GoYernment declaring a thanah or police-station in Calcutta 
to be a police-station within the meaning of the Code. The

(1) (1002) I. L. R, 26 Mild. 124
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Honorary Magistrates accordingly held that the accused was not 
properly before them.

Mr. O’Kinealy, who appears on behalf of G-OYernment, argues 
that paragraphs (p) and (s) of section 4 of the Code of Oriminal 
Procedure do not apply to the Police of Calcutta, whereas section 
S5 expressly applies to them, and further that, whether the accused 
was properly before the Bench of Honorary Magistrates ornot, 
their duty under section 109 was to go on with the case, leaving 
the accused to take such steps to obtain redress for Ms wrongful 
arrest, if it were wrongful, as advised.

We consider these contentions are well founded. From 
section. 1 (2) (a) of the Code of Criminal Procedure, it is clear 
that the Code does not apply to the police of Calcutta, unless 
expressly made applicable to th.em. Paragraphs (p) and (s) of 
section 4 have not been expressly made applicable, and hence 
they do not apply to the Calcutta police. SectioQ 55 of the 
Code is, however, expressly applicable; so the arrest of Madho 
Dhobi by Inspector Hamilton, who says he is in charge of a 
police-station in Calcutta, appears to have been quite legal,

Further, the Honorary Magistrates were, it seems to us, em
powered to put in force the provisions of section 109 of the Oodê  
whenever they had credible information that the accused had no 
ostensible means of livelihood or was unable to give a satisfactory 
account of himself and was within the limits of their jurisdiction. 
How he came before them was immaterial. In support of this 
view we need only cite the case of Emperor v. Mavala iresigadu{l) 
in which a Magistrate had acquitted an accused, because he was 
of opinion that the accused had been illegally arrested. It was 
held that whether the officer who effected the arrest was witliin 
or beyond his powers in making the arrest did not affect the 
question whether the accused was dr was not guilty of the 
offence with which he was charged.

For these reasons we make this Eule absolute. We set aside 
the order of discharge of the accused Madho Dhobi, acd direct 
that he be re-arrested and that the Bench of Honorary Magistrates 
do proceed with the case against him under the provisions of 
Beetion 109 of the Code of Oriminal Procedure. 

i>, s. Bilk mo/de ahaohites
(1) (1902) I. L, E. 26 Mas!. 124.


