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'Before Mr. Justice Brett and M r. Jus tic 6 Mitrcc>

GAUEI SHANXAE 

MAIDA KOEE.^

Award—ArlUration toUAoui intervention o f Court—Application to file an award 
— Wiilidratoal of such application— Ciuil Frocedure Code (Act X I V  o f 1882) 
ss. 873 and 525.

When an applicatloa has been made under s. 525 o£ the Civil Procedm'e 
Code, to have a certain award filed in Court, -which had been made without the 
intervention of the Court, the apj)licant is at liberty at any stage of the hearing, 
prior to the delivery of judgment and preparation of the decree, to withdraw th® 
application under s. 873 of the Code.

E u l e  granted to th.0 defendantj opposite party, Mussamat 
Maida Koer.

One Q-auri Shankar made an application in the Oonrfc of tB.0 

Stiboxdinate Judge of Patna nnder section 526 of tlie O iT il 

Procedure Code to liave an award filed in Court, wliio]! had been 
made without the intervention of the Court. A  notice was 
issued upon the opposite party Mussamat Maida Koer to show 
cause, why the award should not he filed. The application was 
numbered as a suit between the petitioner Grauri Shankar as plaintifi 
and the opposite party, Maida Xoer, as defendant. Petition of 
objection having been filed by the opposite party, certain issues 
were framed, and evidence adduced by the parties was xeoorded by 
the Court. The pleader for the opposite party having finished his 
argument, the pleader for the petitioner in the midst of his 
argument put in a petition to withdraw the application, imdex 
section 525 of the Civil Procedure Code, without permission to 
bring a fresh suit. This application was opposed by the pleader 
for the opposite party on the ground that section 373 of the CivE 
Procedure Code did not apply to withdrawal of an application 
made under section 625 of the Code and as such the application
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could. not be witlidrawii. Tlie learned Suibordinate Judge over- 1904 
ruled tlie said objection and allowed tbe petitioner to witkdraw 
his application. The opposite party then moved the High Court Shaseae 
under section 622 of the Civil Procedure Code and obtained a M aiba K oeb. 
Buie.

Bahu Saligrctm 8ingh (with bim Babu Kuhoant 8ahay) for the 
petitioner, contended that the Court had no jurisdiction to allow 
the petitioner to withdraw his application, inasmuch as section 373 
o£ the Civil Procedure Code did not apply to applications made 
under section 525 of the Code.

Dr. Mash Behary Ghosh (with him Babu Vmakali Mooherjee 
and Bahu Baghunundan Persad) to show cause. The order under 
review was an appealable order, and therefore the application 
under section 622 of the Civil Procedure was wrongly made.
See Mahomed Wahiduddin v. JSaJiimm{l), Breao'am Ohoiodhry v. 
Denobundhoo Ohowdhry(2), The application was numbered as a 
suit between the petitioner as plaintiff and the opposite party 
as defendant; that being so, section 373 of the Civil Procedure 
Code applied to the case. A  plaintiff is at liberty at any moment 
from the time of instituting his suit, until that of the decree being 
made, to withdraw the suit. See Bam Churn Bijsach v. Jfra.
Mipsimah ffarmi{3).

Babu Baligram Singh in reply.

B e e t t  an d  Mitra JJ. It appeal's that the opposite party in 
this Buie made an application under section 625 of the Oode of 
Civil Procedure in the Court of the Subordinate Judge of Patna 
to have a certain award, which had been made without the inter
vention of the Court on the 21st November 1902, filed in Court,
The present petitioner objected. Issues were framed, evidence 
on both sides was gone into, and j&nally, when the case was being 
argued, the opposite party applied under section 373 of the Code 
of Civil Procedure to withdraw the application without permission 
to make a fresh one. The Subordinate Judge allowed the appli
cation, under the 2nd paragraph of section 373 of the Oode, and
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1904. directed tliat tlie suit rmglit be -witlidrawn, ■without permission to 
bring a

Shankae Tlie petitioner afterwards applied to tliis Court and oTbtained a 
M aida Koeb. Rule in the following terms on the opposite party, to shew cause 

why the order of the Subordinate Judge mentioned in the petition 
should not be set aside on the ground that he ought to have 
dismissed the application of the plaintifl, and not given hiTn, 
liberty to withdraw the application under section 373 of the Code 
of Civil Procedure.

We have heard the learned pleaders in support of the Buie 
and showing cause against it, and in our opinion the Buie should 
be discharged. Section 525 distinctly provides that an application 
under that section shall be numbered and registered as a suit 
between the applicant as plaintiff and the other party as defendant 
and that the further proceedings shall be as in a regular suit. 
Under these circumstances we think that there is no ground for 
the contention that section ST’S of the Code does not apply to 
such an application, and, as we hold that the provisions of 
section 373 apply, we are of opinion that the opposite party was 
at liberty at any stage of the hearing of the suit prior to the 
delivery of judgment and preparation of the decree to withdraw 
from the suit. The Subordinate Judge in his judgment has 
distinctly noted that the application is made under the 2nd clause 
of section 373 of the Code and that the plaintiff has been allowed 
to withdraw the suit without permission to bring a fresh suit, and 
under such circumstances we do not think that there is any ground 
whatever for the apprehension which the petitioner appears to 
entertain. At the same time we are unable to find any provision 
in the Code, which would empower us to direct the Subordinate 
Judge to dismiss the suit rather than pass the order which he has 
passed under section 373 permitting the plaintifi to withdraw the 
Eiiit. Under these circumstances the Eule must be discharged.

The Buie is discharged with costs.
Muk discharged̂

s. c. Q
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