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APPELLATE CIVIL.

Before Mr. Justice Rampini and Mr, Justice Pratt.

FULKUMARI
?

GHANSHYAM MISRA*

Court-fee—Suit— Title—Possession—Injunction— Consequential relief—Ad
valovem fee— Court Fees det (FIL of 1870), Sch. I, Art. 17—Civil
Procedure Code (Act XIV of 1882), s. 203.

A suit of the nature veferred to in section 283 of the Code of Civil Procedure,
instibuted for the declaration of the plaintiff’s right to and possession of a property
attached, and for a perpetual injunction to restrain its sale in execution of &

decree, is one, in which consequential relief is praged for and therefore subject to
an ad valorem Court-fee duty.

Ahmed Mirza Seheb v. Thomas(l), Modhusudun Roer v. Rakhal Chunder

Roy(2) and Mufti Jaleluddeer Makomed v. Shohorullah(3) followed ; Ram
Prasad v. Sukh Duei(4) referred to.

Areran by the plaintiff, Bibi Fulkumari.

The suit was brought under the provisions of seotion 283
of the Civil Procedure Code. It was alleged in the plaint that
the plaintiff had on the 2nd September 1893 purchased the pro-
perties in suit from Chhatraput Singh, the defendant No. 2, for
Rs. 70,000, and was in possession thereof since the purchage; and
that in' 1898, Ghanshyam Misra, the defendant No. 1, in exeocu-
tion of a money decree against the defendant No. 2, attached the
said properties, whereupon the plaintiff preferred a claim, which
was disallowed on the 24th April 1899, Hence the present suit,

which was instituted on the 30th May 1899, the principal prayers

in the plaint being, (1) * that the plaintiff’s title to and possession

* Appesl from Original Decree, No. 381 of 1900, against the decvee of Shoshi
Bhusan Chatterjee, Subordinate Judge of Purnes, dated the 1st of September, 1900,

(1) (1886) I. L. R. 13 Calc. 162. (3) (1874) 15 B, L. R. Ap. 1;
(2) (1887) L L. R. 15 Cale. 104, 22 W.R, 422.

(4). (1880) 1. L. R. 2 AlL 720.
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of the aforesaid properties be declared and that it be declared that -
the defendant No. 2 has no right or title left in the said properties
after the sale to the plaintiff as aforesaid,” {2) “that it be further
declared that the said properties are not liable to be sold in execu-
tion of the decree of the defendant No. 1 against the defendant
No. 2 as aforesaid ” and (3) “that a permanent injunction may

-issue on the defendant No. 1 not to execute his said decree against

the said properties of the plaintiff.’> The plaint further stated
that the plaintiff paid a Court-fee of Rs. 10 for her prayer for a
declaration and another Court-fee of Rs. 10 for her prayer for
a permanent injunction,

Upon the pleadings, several issues were framed, the first of
which was: “ Whether the plaint has been sufficiently stamped 2’
It was contended by the plaintiff that the plaint was sufficiently
stamped and the following authorities were cited in support of
the contention: Chunia v. Ram Dial(l), GQulzari Malv. Jadauv
Rai(2), Fatima Begam v. Sukh Ram(3), Manrej Kuari v.
Maharajak Radha Prasad Singh(4), Dilder Fatima v. Narain
Das(5), Gobind Nath Tiwari v. Gajraj Mati Taurayan(6),
Kammathi v. Kunhamed(7), Dhondo Sakharam Kulkarni v.
Govind Babaji Kulkarwi(8) and Vitha! Kriskna v. Balkrishna
Junardan(9).

The decision of the Subordinate Judge was as follows :—

« A reference to these anthorities reveals the fact that the three High Caurts
uniformly beld that the Court Fees Act being a fiscal enactment, its provisions
should be so construed as to affeet the litigauts less beavily and acting upon this
principle they ananimously held that in a suit instituted under section 283, Civil
Procedure Code, the duty leviable should be that provided in Article 17, Schedule
11, and not ad valorem, ag provided in Schedule I of the Court Feos Act. The
precedent of Dhonda Sakharam Eullarai v. Govind RBabaji Kullkarni(8)
went so far as to hold that the same duty would be payable even when the plaint

‘would contain a prayer for an award of possession. Against this array of author-

ities, there are two precedents of the Caleutta High Court, namely, dhmed Mirza
Sakeb v. Thomas(10) and Modhusudun Koer v. Rakkal Clunder Roy(1l). The

(1) (1877) L L. R.1 AlL 360, (6) (1891) I L, R.13 ALl 389.
(2) (1878) L L. R. 2 Al. 63. () (1891) 1. L. R. 15 Mad, 288.
(8) (1884) I L. R. 6 AL 341, (8) (1884) L L. R. 9 Bom. 20.
(4) (1884) L L. R. 6 AlL 466. (9) (1886) 1. L. R. 10 Bom. 610.
(5) (1889) L L, R, 11 All. 366. (10) (1886) I. L. R. 13 Cale. 162

{11) (188 §, L, R. 16 Cale, 104
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former dietinetly yules that in a suit of this nature, ad valorem duty should
be leviable, while the latter lays down that the duty should be charged ou the
amount of the decree and not on the value of the property attuched, unless the two
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amounts happen to be identical. None of these precedents, it 18 true, is a Full Guawsoyanm

Bench one, but when they are in conflict with those of the other High Courts, one
of which is a Full Beng¢h decision, I think I awm bound to follow the dictum of
the High Court, to which I am subordinate, Now it appears from the execution
Mohurir’s note that defendant No. 1°s decree is now worth Rs. 62,022-11 and
I must eall upon the plaintiff to pay duty on this sum amounting to Rs. 1,250, but
a8 she has already paid Rs. 20, she should now he required to pay Rs. 1,230
on or before the 81st August 1800.”

The plaintiff having stated her inability to pay the stamp
duty called for, the suit was dismissed.

Dr. Rashbehary Ghose (Babus Dewarkenath Chakravarti, Hemendra
Nuath Sen and Joygopal Ghose with him), for the appellant. The
case of Modhusudun Koer v. Rakhal Chunder Roy(l) is not in
point ; the case of Adhmed Mirsa Saheb v. Thomas(2) is no doubt
against me, but this decisiom, it is submitted, is wrong. The
question is fully discussed in Dayachand Nemchand v. Hemecland
Dharamechand(3). See the Court Fees Act, Sch. II, Ast 17,
ol. 1. The suit was brought in pursuance of sec. 283 of the
Civil Procedure Code. If the plaintiff did not bring the suif, the
order directing the property to be sold would hecome conclusive.
See also Strimathoo Moothoo Vijia Ragoonrdah Rinee Kolandapuree
Natehiar v. Dorasinga Tevar(4). The case therefore comes under
. Sch. 1T, Art. 17, of the Court Fees Act, and a fixed Court-fue is
leviable. As to the intention of the Legislature to impose a
charge on a subject, see Cox v. Rabbits(5), Oriental Bank Corpo a-
tion v. Wright(6) and Hardcastle on Statute Law, 2nd edition,
p- 131, If upon a strict construction, words are not found to
impose a tax, it ought not to be 1mposed

[Rameivt J. Auother principle is that we should follow
existing rulings, so as not to upset existing practice. The case of
Ahmed Mirza Saheb v. Thomas(2) follows the earlier case of Meyfts
Jalatuddeen Muhomed v. Shohorullah(7).]

(1) (1887) L. L. R. 15 Cale. 104, (4) (1875) 15 B. L. R. 83; 28 W, R. 314,
(2) (1886) I. L. R. 18 Calec, 162. (5) (1878) 3 App. Cas. 478, 478.
(8) (1880) L. L. R. 4 RBom. 515. (6) (1880) 5 App. Cas. 842, 856.

(7) {1874) 15 B. L. R. 1 ; 22 W. R. 422.

Miena.
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Babu Sarade Charan Mitra (Babuw Lalmohan Ganguli with
him), for the respondents. The case is one in which consequen-
tial velief was prayed for, and under the decisions of this Couxrt,
an ad oalorem fee should be paid. There is a clear distinction
botween Sch. IX, Axt. 17, cl. iii and section 7, sub-section IV,
cls. (¢) and (@) of the Court Fees Act. Insofar as it is a suit
for confirmation of possession, it comes under section 7, sub-sec-
tion IV, o, (¢). As regardsthe prayer for injunction, it comes
under the same sub-sectiom, cl. (d). Hence an ad valorem fee is
leviable. Bver since the Court Tees Act came into force, it has
been 8o held. Ree Dinabandhu Choudliry v. Raj Mahini Chow-
dhrain(l) and Mufti Jaleluddeen Mahomed v. Shohorullah(2).

Dr. Rashbehary Ghose, in reply, submitted that no consequen-
tial velief was asked for in the case and the prayer for injunction
was wholly unnecessary. No such injunction could be granted ;
see section 56 of the Specific Relief Act. As to the decisions of
this Court, tho maxim Commtunis error facit jus must he taken
with qualification, when no vested rights would be disturbed.
See Broom’s Liegal Maxims, 17th edition, p. 113,

Cur., adp. vult,

Rampint AND Prarr JJ. This is an appeal against an
order of the Subordinate Judge of Purneah dismissing a suit on
the ground of the plaint being insufficiently stamped. The suit is
one to establish the plaintiff’s right to certain property and for
a perpetual injunction restraining its sale, as the property of the
defendant No. 2. It is, therefore, a suit of the nature referred
to in section 283 of the Code of Qivil Procedure. ‘

The Subordinate Judge has pointed out that in certain cases
decided by the Allahabad, Madras and Bombay High Courts, a
suit of this kind has been held to be one coming under Art. 17,
Sch. II of the Court Fees Act and therefore subjoct to a
Court-fee duty of Rs. 10 only. He has, however, followed two.
rulings of this Court, viz., Akmed Mirsa Suheb v. Thomas(8) and

(1) (1871) B B. L. R, Ap.82.  (2) (1874) 15 B. L. R, Ap. 1; 22 W. R. 423,
(8) (1886) L L. R. 13 Cale. 162,
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Modhusudun Koss v. Rakhal Chunder Roy(l), according to which a
suit of this nature is one in which consequential relief is prayed
for and therefore subject to an ad valorem Court-fee duty.

The learned pleader, who appears for the appellant, has invited
us to come to the conclusion that the above cited yulings of this
Court are erroneous and fo refer the question of the Court-fee
duty payable on such a suit to a Full Bench with the view of
having the decisions in these two cases get aside. We do not see
any necessity to adopt this course. The earlier of these two
cases only followed the still older decision of Mufti Jalaluddeen
Mahomed v. Shohorullah(2) ; so that the rule of this Court on the
subject is one of very many years' standing. Moreover, in this
cage the plaintiff seeks not only for a declaration of her right,
but for the grant of a perpetual injunction restraining the sale,
as the property of defendant No. 2, of the property she lays
claim to. Hence, she would seem to us to seek for move than a
mere declaratory decree and the suit comes within the purview
of the Full Bench decision of the Allahabad High Court in Ram
Prasad v. Sukh Dai(3), which seems to have been overlooked in
some at least of the later cases decided by the Allahabad High
Court, which are cited in the Subordinate Judge’s judgment.

'We accordingly dismiss this appesl with costs.

Appeal dismissed.

M. N. R,
(1) (188%7) I L. R. 15 Calc. 104.
(2) (1874) 15 B. L. R. Ap. 1; 22 W. R. 422,
(8) (1880) I. L. R. 2 AlL 720,
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