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Tlie plaintiffs, resident cultivators of villages 'belonging to fhe defendants, the 
pi’oprietors o£ an indigo concern, claimed a right of free pasturage over the waste 
lands o£ the villages, and the Snhordinate Judge made a decree in accordance with 
the finding o£ the two lower Courts, that the plaintiflFs had. enjoyed the right without 
interruption from time immemorial.

The High Court, in second appeal, differing as to the nature of the right and 
the character in which it was claimed, set aside the decree and made an order of 
remand for the case to be decided in accordance with their remarks.

On appeal the Judicial Committee discharged the order of remand as 
unnecessary and restored the decree of the Subordinate Judge with the addition 
of a clause that the decree should not prevent the defendants or their successors in 
title from cultivating or executing improvements upon their waste lands, so long 
as Biifficient pasturage was left fot the plaintiffs.

Meld (agreeing with the judgment of the High Court) that the right claimea 
was not a right in gross.

C o n s o l id a te d  appeals from seven decrees (22nd March 1898) 
of the High Court at Calouttaj which set aside seyen decrees (12th 
Novemher 1895) of the Subordinate Judge of Midnapore, by 
which decrees (14th May 1895) of the Munsif of Garbetta in seven 
suits were afBrmed with slight modifications.

The plaintiffs appealed to His Majesty in Council.
The suits were brought on 14th May 1894 by seven differ  ̂

ent sets of plaintiffs, who were resident cultivatora of oertaia vil
lages situate in tiiruf Paschimj the whole of which was held in

*'Present:—Lord Macnaghten, Lord Lindley, Sir Andrew ScoHe, and Sir Arthur 
Wilson.



1903 pahi riglit by the respondent Company, who carried on an indigo

jstundi Tile plaintiffs claimed the right of free pasturage over certain 
MiDNiPouE portions of the land held by the respondent Company. The Oom- 

pany had been unable to induce the cultivators of the villages to 
grow indigo for them, in consequence of which they Buflcered loss. 
They therefore resolved to limit the area over which the plaintiffs 
exercised the right of free pasturage, and with this object applied 
on SOtli October 1892 to the Magistrate of Midnapore to depute an. 
officer to fix the boundaries. The Magistrate declined to give 
the appearance of official sanction to proceedings of tlie merits of 
which he knew nothing, and the Company proceeded themselves 
to mark out certain lands as those over which alone the plaintiffs 
should be entitled to graze their cattle, and the Magistrate on 4th 
May 1893 published a list of such lands and issued a notice call
ing on the tenants to make any objectioas they might have to such 
pasture lands. Objections were made, but, on 13th May 1893, re
jected, and in October 1893 the servants of the Company prevent
ed the plaintiffs from grazing their cattle on lands over which 
they had always exercised the right of free pasturage. Thereupon 
the plaintiffs instituted the seven suits, out of which the present 
appeals arose. In each suit the plaintiffs sued on behalf of them
selves and the other persons entitled to the right claimed, in 
accordance with s. 30 o£ the Code of Civil Procedure (Act X IY  
of 1882), and in each case was annexed to the plaint a schedule of 
the lands described by their boundaries, over which the right was 
claimed. The plaints varied as to the lands, but were otherwise 
similar. They stated that the plaintiffs had from time imm.emori- 
al and for a period far in excess of twenty years openly and with
out interruption or disturbance exercised the right of free pastur
age over the lands described in the schedule attached to each 
plaint. They referred to the dispute with the defendant Company 
and the order of 13th May 1893 rejecting their objections, and 
claimed a declaration of their right to graze their cattle on the 
lands mentioned in the schedule to each plaint, and also a 
perpetual injunction restraining the defendant Company from 
interfering with the exorcise of their rights.

The defendant Company filed written statements, in which 
they denied the plaintiffs’ right of free pasturage over the lands
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olaimedj and pleaded that all grazing rights exercised had been i903
by license of the Company and on payment of rent by the plaiat- 
iffs; that the right claimed could not be acquired in law; and that Nd-jtdi 
the exercise of it would materially injure the Company. Midnapobe

The only issues now material were as follows:— ZEMramBx
5. Whether the plaintiffs have acquired any prescriptive 

right of pasture over the lands scheduled in the plaiuts by grazing 
cattle thereon for over 20 years or not ?

6. "Whether the grazing of cattle is detrimental to the 
defendant Company’s interest; and, if so, can the plaintiffs ac
quire under law the right of oommon pasture claimed by them 
or not ?

7. Whether ghaskur (pasturage fee) used to be levied for 
gra2ang cattle on the disputed lands, and whether of late th e rate 
imposed was abolished by reason of the plaintiffs and other 
tenants materially helping the defendants in the cultivation of 
indigo; and, if so, have the plaintiffs acquired the right claimed?

On the 5th issue the Munsif was of opinion that the plaint» 
iffs had proved that they and their ancestors had practically from 
time immemorial, and certainly for more than 20 years exercised 
the rights claimed to graze cattle over the lands mentioned in the 
schedules annexed to the plaiuts; that their ".njoyment had been, 
open and notorious to the knowledge of the defendant Company’s 
servants; and that the enjoyment was of right and without inter
ruption. He therefore held that the plaintiffs had established 
the right claimed by them, if in no other way, by virtue of the 
provisions of s. 26 of the Limitation Act (XY of 1877).

On the 6 th issue, the Munsif found that the exercise of the 
right over the lands sown with indigo would materially injure the 
defendant Company and therefore the right could not be claimed 
in law in reference to the indigo lands.

Qm. the 7 th issue, he held that the allegations of the defendant 
Company as to the payment of a pasturage fee and its subsequent 
remission were not proved.

The decrees of the Munsi£ declared the right of the plaintiffs 
to exercise the right of free pasturage over the lands in respeot of 
which it was claimed, except the indigo land, and granted an 
injunction restraining the defendants from obstnicting the 
plaintiffs in the exercise of such right.
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3S63 Both parties appealed from the Munsif’s decrees to the Subor-
Bhoia^ath Judge, who dismissed the defendant Company’s appeals,

Notdi ljut on the plaintiff’s appeals modified the decree of the Munsif hy
Midn-atobe extending the plaintiffs’ right to graze their , cattle on the indigo

lands after the removal of the crop.
The defendant Company appealed to the High Court, and a 

Division Bench of that Court (O ’K i n e a l t  and B a m p in i, JJ.), 
reversed the decree of the Subordinate Judge and remanded the 
ease. The material portion of their judgment was as follows

“ It appears to us, tliat the facts found by tlie Subordinate Judge do not support 
the conclusion at which he has arrived. In the first place., the plaintiffs sue as 
tenants holding under the defendants. The right they claim is not an incorporeal 
right irrespective of the tenancy ; but they set up their tenancy and the circum
stances attending their cultivation as the foundation of this right. We think, 
therefore, that the Subordinate Judge was not right in giving them any incorpo
real right irrespective of the tenancy they claifii, nor a right to graze an unlimited 
number of cattle. Whatever rights they have, must be rights which were given 
to them as tenants and cultivators of the villages.

“ Thei’e is also another point on which we are unable to acq̂ uiesce in the conclu
sion of the Subordinate Judge. When, as in this case, no actual grant is put for
ward, but the Court from long user presumes a lost grant, that lost grant cannot 
give them the user. Here, what has been shown is that the plaintiffls were in the 
habit of grazing their cattle on waste land for many years, and that the defendants 
also have been in the habit of sowing indigo. It must be boime in mind that in 
Lower Bengal, which is permanently settled, all waste lands in a permanently settled 
estate vest in the zemindar of the estate. So that the fact that the plaintiffs’ 
cattle were allowed to graze on such portions of land as were not cultivated with 
indigo, would not justify the conclusion that the defendants could not extend tho 
cultivation of indigo on their own land or raise crops thereon other than indigo, 
if they consider it advisable.

“  We, therefore, set aside the decree of the Subordinate Judge and remand the 
case to him, in order that he may decide it in accordance with the foregoing 
observations, as we have not the power to go into facts.”
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De QfuytJier for the appellants contended that they «rere 
entitled to a prescriptive right of free pasturage over the lands of 
the respondent Company. Both the Munsif and the Subordinate 
Judge had found on the facts that this right had been enjoyed by 
the appellants and their predecessors from time immemorial: and 
that finding was final. Such a right was on̂ a to which s. 26 of 
the Limitation Act ( X Y  of 1877) applied: it oame within the 
definition of “ easement’* in s. 3 of that Act; and twenty years



miinterrupted enjoyment as of right would be suffioient to give 1903 

them a title hy presoriiDtion. But the Limitation Aot did not bholTn’a.iis 
interfere with the acquisition of a right otherwise than under the Nuroi 
Aot, which was remedial and not exhaustive. Rajmp Koer y. Midstapoeb 
Abui SominQ. ) ; and Johnson v. Barnes{2) were referred to. êskhdabx 
The respondent Company practically admitted the appellants’ right 
by assigning lands to them for grazing their cattle. One of the 
grounds of defence was that a tenant could not acquire such a 
right against his landlord and in the Courts below the case of 
XlcUt Singh v. KasM Mam (3), the decision on which was based on 
Gayford y, Moffait{^), was cited; but in the present case the 
right of free pasturage was not claimed as being appurtenant to 
the holding or tenancy. The High Court in dealing with the 
case on second appeal and setting aside the decrees of the Courts 
below had not acted in accordance with s. 684 of the CivE Proce
dure Code (Aot X IV  of 1882). Eeference was made to Burga 
OhowdhraniY. Jewahir Singh Ghoicdhri{5), Under the circumstanceB 
the order of remand was illegal and unnecessary.

Jardinê  K. G. and H. QoiveU for the respondents contended 
that the appellants claimed as tenants and could not acquire 
a prescriptive right as against the respondent Compaayj their 
landlords. Q ay ford v. Moffati{^ was cited; and the plaint was 
referred to to show the character in which the appellants sued.
The right claimed was a personal right and could not be acquired 
by an indefinite number of persons like the plaintijffs. Eeference 
was made to Secretary of State for India v. Ma(huralhai{^)\ 
Lutchmeeput Sirgh v. SadauUa Nmhijoi^ ) ; and Lord Rivers 
Y . Adams(^) cited in the last named case. The fact of rights 
being given to tenants to graze cattle in waste lands did not 
prevent the landlord from reclaiming the waste land and 
growing crops on it. Mam Saran Singh v. Birju Singh{Q)>

(1) (1880) L. B. 7 I. A. 240j (5) (1890) L. R. 17 I. A. 122, 124,
I. L. E, 6 Calc. 394. 127; I. L. B. 18 Calc. 23.

(2) (1873) L. E. 8 C. P. 537. (6) (1889) I. L. B. U  Bom. 213.
(8) (1892) I. L, R. U  All. 186. (7) (1882) I. L. E. 9 Calc. 698, 703.
(4) (1868) L.R. 4 Ch. App. 133. (8) (1878) L. R. 3 Exch. D. 361,

(9) (1896) L L. R. 19 All. 173 .
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J0Q3 A  right which would have that effect would be unreasonable.
Beola^ao?h High Court were right in pointing out that the exist- 

Ncndi enoe of the right of paatiirage claimed should not prevent
MiDjaPOEE respondents from extending their indigo cultivation and 
iZEMiKDARY impToving their estate. The decree of the Subordinate 

Judge was indefinite; there was no area defined over which 
the right of pasturage might be exercised; and there was nothing 
to show whether “ indigo lands ”  meant lands on which indigo 
had been actually grown, or lands on which it might be grown, 
that is, lands suitable for growing indigo.

J)e Grmjther in reply. The appellants did not claim to prevent 
the respondent Company from extending the cultivation of indigo 
provided sufiicient land was left, on which they could exercise 
the right to graze their cattle. Their evidence was that the 
pasturage land was insufficient.
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The judgment of their Lordships was delivered by 
L o u d  M a c n a g h t e n . These are appeals from a judgment 

Weh'uary 26. of the High Oourt of Bengal setting aside appellate decrees of 
the )Subordinate Judge of Midnapore, who concurred with the 
Munsif of G-m’betta, the Judge of First Instance, in his findings 
on the facts, and affirmed, with a slight variation, the decrees of 
the Lower Court.

After the appeals were presented, Bobert 'Watson and Com
pany, Limited, who were respondents to England, and had been 
defendants in the Oourt of First Instance, went into liquidation. 
Their estates, which were, formerly the property of Messrs. Bobert 
Watson and Company, the well-known indigo-planters, were 
transferred to the Midnapore Zemindary Company, Limited, and 
that Company has now been substituted on the record as respon
dents in the place of Bobert Watson and Company, Limited.

There were originally seven suits, The plaintijEfs were 
different. The lands, which were the subject of controversy, were 
different. But the question involved was the same in all. The 
suits were consolidated for the purpose of the hearing, and 
disposed of by separate decrees.

The plaintiffs were cultivators by occupation belonging to 
nine villages appertaining to turuf Paschim, pergunnah Bagri,



formerly held by Messrs. Robert 'Watson and Company, and 1908 

afterwards by tlie defendant Gompany in patm ligKt. Tliey bhoxTnath 
averred ttat from time immemorial tkey and their predecessors ]sruN-i)i 
had enjoyed the right of pasturage over the -waste lands of the Midjstapoeh 
villages, to which they belonged, and, in some cases, over -waste 
lands of adjoining villages.. Their complaint’was, that in conse- 
qnenoe, as they alleged, of some dispute about planting indigo, 
the patniclars had denied their title and interfered with the 
enjoyment of their ancient and undonbted rights.

The case, as presented by the plaintiffs, on ĥe face of it and 
in substance, seems simple enough. It appears to their Lordships 
that on proof cf the fact of enjoyment from time immemorial 
there eould be no difficnlty in the way of the Court finding a 
legal origin for the right claimed. Unfortunately, however, 
both in the Mnnsif’s Court, and in the Court of the Subordinate 
Judge, the question was overlaid, and in some measure obscured, 
by copious references to English authorities, and by the 
application of principles or doctrines more or less refined, 
founded on legal conceptions not altogether in harmooy with 
Eastern notions. The result is that, althongK the decrees appear 
to be justified by the main facts, which both the Lower Courts 
held to be established, it is impossible to say that the judgments 
delivered are entirely satiBfaotory.

In the High Court the learned Judges set aside the deoxees 
of the Subordinate Judge, and remanded the case to bim in order 
that he might decide it in accordance with their obeervatioos.
The learned Judges did not take upon themselves to dismiss the 
suits, though the drift of their remarks seems to lead to that result.
At the same time they pointed out, properly enough, that they 
had not the power to go into facts.” It is by no means easy 
to see what conclusion other than that embodied in the decrees 
. could be arrived at on remand so long as it remains an incontro
vertible fact that the right of pasturage claimed has been enjoyed 
by the plaintiffs and their predecessors from time immemorial— 
from  the time of the Hindu Eajahs—long before the "Watsons 
had anything to do with the property. The learned Judges, in 
their Lordships  ̂opinion, were justified in rejecting the notion, 
whic^ seems to have been ad.vaxiced in argument and was adopted
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1903 by Both the Lower Courts that the right claimed was a right in 
BhosTnath appear to have been under some misapprehension

Nundi ]both as to the character in which the plaintiffs sued and as to the
M id n a p o e h  effect of the decrees pronounced hytheSuhordinate Judge. It was

certainly not the intention of the Subordinate Judge or the Munsif, 
that the decrees should prevent the defendants improving their 
pioperty. And, indeed, the Munsi! expressly states that the 
plaintiffs admitted the right of the defendants to improve their 
property, provided suffici^t pasturage were left. Their Lordships 
think it will be advisable to insert a provision to that effect in the 
decrees of the Subordinate Judge. It will tend to prevent disputes 
in future. With this variation the decrees seem to be unobjeo« 
tionable. Mr. Jardine, for the respondents, said everythiag that 
eonld be said on their behalf. But it was obviously impossible to 
support the order of the High Court or to argue that the result 
would be difiierent, if the case went back to the Subordinate 
Judge on remand.

While their Lordships are unable to concur in the view of the 
learned Judges of the Highi Court, they wish to guard themselves 
against being supposed to adopt all the reasoning on. which the 
decrees of the Subordinate Judge appear to be baaed.

Their Lordships will humbly . advise His Majesty that the 
decree of the High Court ought to be discharged with costs, and 
that the decrees of the Subordinate Judge ought to be restored, 
with an amendment in terms providing in each case that the decree 
is not to prevent the defendants or their successors in title from 
cultivating or executing improvements upon the waste lands ia 
question so long as suiEcient pasturage is left for the plaintiffs and 
the other persons entitled to the right of pasturage claimed, with 
liberty to the parties from time to time, in case of difference, to 
apply to the Subordinate Judge, as they may be advised.

The alteration in the decrees will make no difference in the 
costs, as the right, which it is now proposed to protect by express 
words, has never apparently been disputed. The respondents 
must pay the costs of the appeals.

Appeak allowed.
Solicitors for the appellants: Miller, M. Smith ^ Bell
Solicitors for the respondents: FreshfieMs,

3. V» W.
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