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Bale—Deeree—Execution—TuroJiase ly decree-Tiolder—Effect of yewrsal o f
decree wpon sale in execution— Civil Frocednre Code {Act X I V  of 1882)
s. 2M.

A obtained a decree against B £or rent. B appealed",'and questioned only the- 
rate of rent. Pending tlie appeal A took out execution, sold B’s property and 
purchased it himself. Subsequently B’s appeal was allowed and the decree was 
modified, and he applied to set aside the sale under s. 244 of the Givil Procedure 
Codê

Seld, that, inasmuch as the Appellate Court set aside the decree and made- 
a new decree in lieu of the decree passed by the First Coiu't, the sale, having taken 
place in execution of the decrecj which was set aside by the Appellate Oourt, could; 
not stand.

Zainul-dbdin Khan v. Muhammad AsgJiar AH Khan{V), and Set Umedtncd< 
T, Srimth May{2) referred to.-

S egokd  a p p e a l , by judgment-debtors, diaudaii Singh, and 
others.

This appeal arose out of an applioatioa to set aside a sale: 
under seotioBS 244 and 811 of the Oi;vil Pxooedure Code. One 
B.amdeni Singh obtained a decree for rent against Ohandan. 
Singh and in execution thereof the deeree-holder sold the judgment- 
debtor’s property and purchased it himself on the 14th Maroh  ̂
1902. The sale was confirmed on the 22nd April, 1902. The 
Jndgment-debtor appealed against the decree and questioned the- 
rate of rent. On appeal the decree was modified on the 2nd June-' 
1902j and the decretal amount was reduced by about a third.

* Appeal from Order No. 254 of 1903, against the order o£ H . B. H, Ooxsj 
District Judge of Shahabad, dated the 14th of April 1903, reversing the order of 
E. K. ITaug, Munsif of Arrah, dated the 17tb of January, 1903.

(1) (1887) I. L. R. 10 All. 166 j L. K.15 I. A. 12.
(2) (1900) I. L. R. 27 Calc, 810.
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Subsequentlj tlie aforesaid application was made Tby tlie judg*". 
ment-deTbtor to set aside the sale mainly on the ground that as the 
sale was held in execution of the original decree passed against him 
and that as the decree was modified on appeal, the sale was liable 
to he set aside. The Court of First Instance holding that, inas­
much as the decree-holder was the purchaser, on reversal of the 
original decree, the sale was liaMe to he set aside, set aside the 
sale. On appeal, by the deoree-holder purchaser, the learned 
District Judge of Shahahad reyersed the decision of the first 
Court.

Babu Makhan Lai, for the appellant. The decree of the first 
Court having been modified by the Appellate Court, and a new 
decree having heea made, the sale could not stand : see the 
cases of Saclasmyyar v. Mutta Sabapathi GheUi(l) and Set 
Umedmal v, Srinath May(2).

Baht JlmaJcaU Mooherjee (with him Bahu Rajendra Ohander 
CJmcherhutty) for the respondent. The cases relied upon by the 
other side are not applicable to the facts of the present case. In 
these oases the decrees were whoEy reversed and not modified. 
Of course where the decree is reversed, a sale under it, to a 
decree-holder as distinguished from a stranger to the suit, must 
be set aside. But there is no reason whatever why the same 
principle should be extended to the case of a decree, which is 
only modified, but not reversed. From an equitable point of 
view also it is proper that the sale should not be set aside when 
the decree is slightly modified, because the decree-holdor will then 
have to go over the same process again for realizing his 
money. Whereas, if the sale is not set aside on the decree being 
modified, the judgment-debtor will be entitled to get the amount 
of diflPerence. Further the judgment-debtor could have protected 
himself, if he had a mind to do so, by depositing the decretal 
amount and asking for stay of execution pending the appeal.

Stevens and M itra  JJ. The plaiatiS-respondent obtained a 
decree for rent against the defendants-appellants on the 6th 
December, 1901. The defendants unsucessfully questioned in the

(1) (1881) I. L. E. 5 Mad. 106, (2) (1900) I. L. R. 27 Calc. 810.
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first Court the rate of rent on tlie basis of wMoli the pbiintiff had 
laid Ms claim and they preferred an appeal which -was decided in 
their favour on the 2nd June, 1902. In the meantime and before 
the decision of the Appellate Court, the plaintiff brought the 
holding to sale in execution of his decree. The sale took place on 
the 14th March 1908 and it was confirmed on the 22od April, 
The plaintifi aftexwaxds took possession of .the property purchased 
by him. Thereafter an application was made by the defendants 
under section 244 of the Code of Civil Procedure to have the &ale 
set aside.

Their main contention was that the decree under which the 
sale had taken place had been practically reversed and that they 
were entitled to have the sale set aside on that ground.

The Munsif gave effect to their contention and held, relying 
on the cases of Sadasivayijar v. MuUu Bahapathi Chetti{\) and 
Set TJmedn.al v. Srimih i2a?/(2), that the sale could not stand.

The plaintiff appealed to the District Judge, who dismissed 
the defendant’s a]>plication and confirmed the sale holding that, 
inasmuch as the decree was not reversed, but was only modified, 
the sale could not be set aside upon the authorities referred to by 
the Mnnsiff.

The i3resent appeal is against this decision of the District 
Judge; and the defendants repeat the contention which they 
urged in the lower Courts.

It is now settled law that, when a deoree-holder purchases 
under his decree and the decree is afterwards reversed in appeal, 
he is not entitled to the benefits of the execution proceeding and 
the sale thereunder. The principle is distinctly laid down by 
the Judicial Committee in the case of Zainul-abdin Khan v. 
Muhammad AsgJiar AU Khcmi^) and has been followed in a case 
somewhat different in Umedmal v. 8nmth Ray{2), In the 
latter case the decree-holder under an ex pafte decree brought the 
judgment-debtor’s property to sale and the sale was confirmed. 
Afterwards the judgment-debtors applied to have the decree set 
aside under section 108 of the Code of Civil Procedure. The decree
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502 CALCUTTA SERIES. [VOL. XXXI.

1904

Chakdih
SlMH

4).
E amdejti

Singh .

was set aside, but was restored on tlie second li earing of tlie case. 
The sale, liowever, wHcIi had taken place under the first decree, 
was set aside, because the precise decree under which the sale had 
been held had been set aside on the application nnder section 
108 of the Code of Ciyil Procedure.

In the case before us, the Appellate Court set aside the decree- 
and made a new decree, in lieu of the decree passed by the 
Munsif. The sale had taten place in Gxecution of the decree, 
■which was set aside by the Appellate Court; and we can see nO' 
distinction in principle between the present case and the case of 
Set Umedmal v. Srinatk Ray{l). We think the same principle 
applies and the District Judge has erred in the view he has taken 
in reyersing the decision of the Munsif.

We therefore restore the decision of the Munsif with costs.

s. C. G,

Appeal allowed.
(1) (1900) I. L. R. 27 Calc. 810.


