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Sefore Sir Francis W- Maclean, K .C -l.B ., Chief Justice, Mi\ Justice 
H ill and M r, Justice Stevens

.1903 Brno B U N D H X J N IT N D Y

^ehnary 25. V.

HARI MATI DASSEE.*

Civil Troaedure Code (Act !KTV of 188S) s. 244 and s, 358— Separate suit—
ITticeriified adjttsimcnt-—Suit fo r  staying execution and deelaraiioii o f satis*

faction-—Injunction— S^eoifio belief Act { I  of 1817) s. 66.

Whore a decree ia alleged to Ijq satisfied by an agrooraent out of Court, but 
(satisfaction is not certified to tlio Court, a subsequent suit on tbo agreement ia not 
maintainable for a declaration that the amount payable under tbo decree lias been 
paid and satisfied and for mi injunction restraining the decree-lioldos' irom oxecnting, 
the decree.

S. 214 of the Civil Procednre Code (Act XIV of 188i) is a bar to such suit» 
8,258 of the Code does not restrict the operation of e. 24 k

Frostmno Kumar Samjal v. KaK Das Sanyal(V), Azizan v, Matuh Lai 
Sahu{2) and Bairagnlu v. Jia^ama(3) followed.

P e e  H ilii J. The prayer for injunction restraining the defendant from pro
ceeding with the execution of the decree conflicts with the provisions of s. 56 of the 
Specific Relief Act (I of 1877).

A ppeal by the plaintiff,
Madliusudan Nundj died some time in 1847, leaving him sur- 

Tiving two widows and two sons— Deno Bundliu Nimdy, the 
plaintijffi, and Shama Cliurn Niindy. Shama Ghum died some 
time in tlio year 1864 without issue, leaving Mm surviving the 
defendant, his widow. According to the plaintiil’s case the said 
Madhusiidan Nnndy left a will by which his properties were 
heqaeathed to the two sons with a clause Tby which the surviving

* Appeal from Original Civil No. 46 of 1903, in Suit No, 470 of 1898.

(1) (1892) I. L. R. 19 Calc. 683, (2) (1893) I. L. R .21 Calc. 437,
(3) (1892) I. L. R. 15 Mad. 302,



son took the wliole of the property Bubjeot to the duty of maintain® x904 
ing the two widows of the testator and the widow of the prede- 
ceased son. The plaintiff contended that, as the only surviving son 
of Madhusndan Nundy, he was entitled to take the whole of the 
property suhjeot to the widow’s right of maintenance. This yiew 
was contested by the defendant, the widow of the predeceased son, 
who alleged that the will in question was a forgery and claimed a 
widow’s estate in the property left by her deceased husband.
In 1878 a suit was brought by her against the present plaintilf» 
in which she prayed to have the will proved in solemn form and 
for aocoTints and partition. The suit was settled, and it was 
agreed that the will was not to be disputed by the defendant, 
and certain provisions were made amongst others that she was 
to receive a sum of rupees sixty-five thousand in cash down, and 
that a further sum of rupees ten thousand was to be paid to 
her for her absolute use and benefit: at the death of Srimati 
Khama Moyee Dassee, the surviving widow of Madhusudan 
Nundy, it was provided, that no benefit should accrue to the 
estate of the defendant in respect of the said sum of rupees 
ten thousand, if she should predecease Khama Moyee Dassee.
These terms were embodied in a consent decree, and itj is with 
reference to that consent decree that the present suit baa 
been brought. The plaintiff^a contention is that on the settle
ment of the suit referred to it was considered that the defendant 
receiving so large a benefit under the settlement ought to contrib
ute towards the expenses of Srimati Khama Moyee Dassee’s sradÂ  
when her death should take place, and that this sum of rupees 
ten thousand was to be expended on that ceremony. After Khama 
Moyee’s death, which took place on the 1st of September 1896, 
the defendant proceeded to execute the deeree for the recovery of 
the said sum of rupees ten thousand. The plainti;ff objected on 
the ground that the decree was satisfied, inasmuch as the said sum 
was expended with the defendant’s consent and at her req̂ uest 
on the srad/i of Khama Moyee. The alleged satisfaction was 
not certified to the Court according to s. 258 of the Civil Proce» 
dure Code, and the executing Court was therefore nnable to 
recognize the satisfaction. The plaiutifi therefore brought this 
suit to have it declared that the decree had been satisfied and to
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1904. preveni the defendant from proceeding witli the execution of the 
decree ; lie also asked that the defendant might be ordered to pay 
such compensation as might he thought fit for her wrongful 

V. conduct. The defendant took a preliminary ohjection, that the suit 
is harred hy the provisions of s. 244 of the Civil Procedure 
Code. It was argued on behalf of the plaintifE that the eJffect 
of s, 268 of the Code was to leave outj to be decided in a 
separate suit, the question of satisfaction of a decree, when such 
satisfaction had not been certified to the Ooui't, because the exe
cuting Court could not recognise such satisfaction, and there
fore by implication it followed that, notwithstanding s. 244, a 
separate suit could be brought to determine that question, 
The plaintiff also contended that the suit ought to have proceeded, 
because there was a claim for damages for the defendant’s wrong
ful conduct, and asked to be allowed to amend the plaint. The 
lower Court held that the suit was barred by s. 244 of the Code, 
and that the amendment could not be allowed, because that 
would alter the character of the suit and dismissed the suit with 
costs.

Mr. Dunne {Mr. Binha and Jfr, S. M, Bass with him) for the 
appellant. The lower Court has dismissed the suit on the 
ground that s. 244 of the Code is a bar to the suit. Except 
the case of Azizun v. Matuk Lai 8ahu(l), in no other case in 
this Court has the point been decided in that way. The effleot 
of s. 258 is to engraft an exception on to s. 244, because 
that-section precludes the Court exeouting the decree from re- 
cognizing any satisfaction, which has not been certified to the 
Court under that section. It follows by implication that notwith- 
standing s. 244, a separate suit would lie for determining the 
question of such satisfaction.

[Maclean C.J. You have to satisfy the Court that the opera
tion of section 244 is controlled by section 258. I f your 
contention is correct then the position of a Judgment-debtor, who

■ has neglected to enter satisfaction under section 258, is better than 
that of any other person.]
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That section does not preclude any Court from granting 1904 
equitable relief if, as a matter of fact, tlie decree has Been satis- 
fied. I  rely upon the judgment of Banerji J. in the case cited 
by me. The decision of Pigot J. also involves the admission that 
the Oourt other than the executing Court could give relief.

[ H i l l  J. See the provisions of section 56 of the Specific 
Belief Act. If the statute gives the right to enforce a decree how 
can a Court restrain one from doing so ?]

That section of the Specific Belief Act does not exclude the 
power of any other Oourt to give adequate relief, if the Court; 
executing the decree cannot go into the question of satisfaction,

[M a c le a n  C.J. See Prosunno Kumar Sanyal v. Kali Das 
Banyal (I) which is a Privy Council case].

That is a case of a different class altogether. It does not 
appear from the Judgment that the effect of s. 248 on tho 
operation of s. 244. was considered in that case.

If the Court holds that the plaintiff has erred in the relief 
sought by him, then I  ask that, inasmuch as there is a prayer 
for compensation for the wrongful conduct of the defendant and 
the arrangement come to with her is stated in the plaint, leave 
may be granted to the plaintiff to amend the plaint and proceed 
with the suit as one for compensation for breach of agreement.

See iVttSo Kishen Mookerjee v. JDehnath Moy Ohowdry{2)^
Qunamanl Dasi v. Frankishori Dasi{%)y Ishan Ohunder v. Indro 
N'aram(4)f Mmn Boyal Banerjee v. Ram Eari Pal{5), and Isioar 
Chmidra Dutt v. Saris Chandra DuU{Q).

The Advocate-Qeneral (Mr.J. T. Woodroffe)  ̂ and Mr. Ohalera» 
carii for the respondent were not called upon, but they cited 
the following cases in support of the defendant’s casejSyj/V 
Ahdul Mahiman v. Khoja Khald Aruth{7)yBairagulu v. Bapm%na{S)f 
Lai das Jfarandas v, Kishordm Bemdmi )̂  ̂ and JaiJcaran Bharti v.

. Maghunath SinghlXO).

(1) (1892) I. L. B. 19 Calc. 683. (6) (1898) I. L. E. 25 Calc. 718.
(2) (1874) 22 W. E, 194 (7) (1886) I. L. E. 11 Bom. 6.

(3) (1870) 5 B. L. E. 223, (8) (1892) L L. E. 15 Mad. 302.
(4) (1883) I. L. E. 9 Calc. 788. (9) (1896) I. L. E . 22 Bom, 4S3. ’
(5) (1892) I. L. R, 20 Calc. 83. (10) (1898) I. L. E. 20 AH. 354.
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1904 M a c le a n  O.J. By a consent decree dated the Ofch of June
;^ o  1879, in wMoh the plaintiff in the present suit was the defendant

defendant in the present suit was the plaintiff, it was 
V. ordered and decreed by consent that upon the death of a certain 

lady named Khama Moyee Dasaee, the defendant should 
pay to the plaintiff, if then alive, which event happened, for her 
absolate benefit, the sum of rupees ten. thoijsand in additioa 
to a monthly allowaDce of rupees one hundred, secured to 
her by the agreement of Bhadro 1272 B.S. Ehama Moyeo Bassee 
died on the 11th of September 1896, and on the 20th of May 
1898 the plaintiff in the suit, to which I  have just referred, took 
proceedings to execute the decree for the said 10,000 rupees, 
and certain arrears of maintenance, as to which there is no dispute. 
On the 25th of June 1898, the present suit was instituted, 
and on the 7th of September 1898 an injimotion was granted 
restraining the defendants, their servants and agents, from 
exeouting the decree of the first suit, to which I  have 
referred; and it was ordered that the Registrar of this Court 
do out of certain Government Securities of the nominal value 
of rupees sixteen thousand, deposited with him by the plaintiff, 
retain in his hands a portion of the securities of the actual 
value of rupees ten thousand, and endorse and deliver over tho 
balance to the plaintiff.

By the present suit the plaintiff asked for a declaration 
that the said sum of rupees ten thousand, payable under 
the said consent decree of the 9th. of Jun.© 1879, lias been, paid 
and satisfied, and for an injunction to restrain tho defendant 
from executing the said decree for rupees ten thousand and 
for an interim injunction. He also asked that the defendant 
might be ordered to pay to him such oompensatioa as might 
be thought fit for her wrongful conduct.

The defence is that the suit will not lie, having regard 
to section 244 of the Civil Procedure Code. It is urged for 
the defendant that this is a question relating to the execution, 
discharge or satisfaction of the decree or to the stay of th© 
execution thereof; and that that must be decided in the exeoufcion 
proceedings and no separate suit would lie. I f the matter rested 
fchere, I  do not suppose there oould be any reasonable doubt In,!: 
that the case ought to have been dealt with uader section 244.
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It is, liowever, contended fox tlie plaintiff that seotioa 244 
is controlled by section 258. The plaintiff sets up an adjustment 
of the matters in dispute between the plaintifE and the defendant 
in the first suit, and that under that adjustment the present 
defendant agreed that 10,000 rupees should be used in defraying 
a portion of the expenses of the shrai ceremony of Khama Moyee 
Dassee, That adjustment was not certiBed in accordance with the 
provisions of section 2-58; and he contends that, inasmuch as that 
adjustment has not been certified, and as the Court executing the 
decree cannot recognize any such adjustment, the Legislature could 
not have intended that the matter should be decided under section 
244, when it would be impossible for the present plaintiff to show, 
having regard to section 258, that the adjustment had been made. 
In other words that justice could not be done him, if the matter be 
determined under that section.

I f the matter had been res infegra, I should have thought that 
that argument could not properly prevail; but the matter has baen 
the subject o£ much judicial decision, and we have been referred 
to many oases dealing with the question. It is unnecessary for 
present purposes to review those authorities. In my opinion, 
the view expressed by the majority of the Court in the case of 
A&izm Y. Matuh Lai Bahuil), where all the authorities were 
reviewed, is correct. I  may, however, point out that I  cannot 
see how the present contention can sucoessfulij prevail, having 
regard to the view expressed by the Privy Gounoil in the case 
of Prosunno Kumar Sanyal v. Kali Baa 8anyal(2), In that case 
it appears from the record that the adjustment had not been 
certified under section 258, and I  can scarcely thinl:, seeing that 
Sir Bichard Couch was a member of the Committee, that if it had 
been considered that section 258 controlled, in the manner urged 
by the present appellant, the operation of section 244, so important 
a point would have been overlooked either by the learned 
counsel, who argued for the appellant or by their lordships who 
decided the case. The point was pithily dealt with in the case 
of Bairagulu y. Bapanmi^). Section 244 is therefore a ba;r to 
the present suit, so far as relates to the question of whether ox

(I) (1893) I. L. R. 21 Calc. 437. (2) (1892) I. L, R. 19 Calc. 688.
(3) (1893) I. L. E. 15 Mad. 302.
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1904 Eot tlie 10,000 rupees had been paid and satisfied,. TMb being
^—' so it is unnecessary to decide wbetlier, having regard to section 56

Btjn'dhtt of the Specific Relief Aot, an miunction could have been properly 
Ntjm-dy 4 jgranted.

F a e i  M axi question of damages we are asked to allow an amend-
----- ment of the plaint. This was refused by the Court below, and it

M aom an  There is no allegation of any
damage in the plaint, and we have felt some difficulty in ascertain
ing what amendment is really asked for. It is by no means 
apparent that the plaintiff as yet has sustained any damages: 
tbe 10,000 rupees bas not been paid to the defendant. To allow 
the plaintiff now to amend would virtually amount to allowing 
him at this late stage to make a new case. We therefore refuse 
this application.

The appeal fails and must be dismissed with costs.
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H ill J, I  am of the same opinion. I shall only add that in 
so far as the suit seeks for an injunction to restrain the defendant 
from proceeding with the execution of the decree in question, it 
conflicts in my opinion with the provisions of 56 of the 
Specific Relief Act of 1877.

Stevens J. I also concur.

Appeal dismissed,
B. C. B.

Attorney for the appellant: Opoorho Ooomar Qangooly*

Attorneys for the respondent: Swinhoe & Oo,


