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1903  repay any portion of the purchase-money, and we do not eonsider
Drsr Dayar that the alienations were in excess of the legal requivements
vaﬂoo of the case, aud that the purchasers in any way failed to make

BmaNy  proper enquiries.
gfbf‘g;l_’ We therefore dismiss Appeals 85 and 86 with costs in both
Courts, and decres Appeals 67 and 79 with costs in both Courts.

We allow one set of costs for both suits.
Appeals 67 and 79 deereed; Appeals 85 and 86 dismissed.

M. N. R.

Before Mr. Justice Hill and Mr. Justice Stevens.

1904 SARADA PROSAD RAY
A IIJ.
Janary 6. MAIANANDA RAY.*

Hindy Law—Dayabhaga—dJoint Family— Presumption of joint propsriy—
Father~~Burden of proof.

'The presumption of law that, while a Hindu family remains joint, all property
including acquisitions made in the name of individual members, is joint property
does not apply to the case of a joint family governed by the Dayabhaga.

Cortain property in dispute was acquired in the name of one of several brothers
during the lifetime of their father, and was in the pogsession of that brother,
Hold, the burden of proof in such a case rests upon the party, who asserts that the
property in reality belonged to the father.

Seconp APPEAL by the defendant No. 2, Sarada Prosad
Ray.

This was & suit for establishment of the plaintiff’s title to
one-gixth share of certain immoveable properties alleged to have
been. loft by his father, who died on the 8th November 1898,
leaving 5 sons, viz., the plaintiff and the defendants Nos. 1 to 4,
and a widow, the defendant No., 5.

The defendants Nos. 1 to 4 resisted the claim by alleging
that, during their father’s lifetime, he divided all his properties
amongst his sons, giving 9 bighas of land to the plaintiff and

# Appenl from Appellate Decree No. 438 of 1901, aguinst the decree of Arthur
(oodeve, District Judge of Birbhoom, dated the 12th of Decamber 1900, modifying
the decree of Atul Chunder Bafabyul, Mumsiff of Dubrajpore, dated the 28th of
June 1900,
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the vest fo them. They also alleged that plot No. 31 of the 1904
plaint was the self-acquired property of the defendant No. 2. Sinams Pro-
The Munsif held that there was no division of the properties 4» Rax
during the lifetime of the father, ag alleged by the defendants, MamANANDL
and that all the disputed properties remained in the possession  B4%
of the father up to his death, with the exception of plot No. 31. .
As to plot No. 31, he found that it wag held in the name of the
defendant No. 2 and that he had possession of it, and as there
was no satisfactory evidence to prove that it was acquived by the
plaintiff’s father, he held that it was the self-acquired property
of that defendant. The suit was accordingly decreed except as
regards plot No. 31.
The defendants Nos. 1 to 4 appealed to the District Judge
and the plaintiff preferred a cross-appeal as regards plot No. 81.
The Distriet Judge dismissed the appeal and decreed the cross-
appeal. Ag regards the cross-appeal, he observed as follows :—
« As regards the third point for determination, the learned Munsif appenrs to
have gone astray. He has found that the family remained joint in property
during the lifetime of the father, but has nevertheless held that the burden of
Pproving that property No. 31 was self-acquired by the father lay on the plaintiff.
The presumption of Hindu law is, however, that while a Hindn family remnins
joint, all property, including acquisitions made in the rame of a single member,
is joint family property. The burden of proving that property No, 31 was self
acquived loy on the defendant No., 2, and as he does not appear o have satisfac-

torily discharged that burden, I am of opinion that property No. 81 must be .
regarded as joint family property and therefore liable to partition.”

Balw Nulini Ranjan Chatterjee, for the appellant. The Distriet
Judge has misunderstood the finding of the Munsif, who did
not find that the family had remained joint én property. The
presumption of Hindu law, referred to by the Distriet Judge, is
not applicable to the pregent case. Under the Dayabhaga, there
18 no jointness in property between the father and the soms, so
that there cannot be a real joint family during the father’s life-
time. The onus has heen wrongly placed by the Distriet Judge
on the defendant No. 2.

Babu Jadunath Kawelal, for the respondent: Even under
the Dayabhaga, the father and sons constitute a joint family
and acquisi’oioné in the name of any member may be presumed
to be the property of the joint family, See Chunder Nuth Moitro
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v. Kristo Homul Singh(l) and Nobin Chunder Chowdhry v,
Dokhobalg Dasi(2). In the lifetime of the father, the presump-
tion that there is a joint fund is stronger than in ‘the case of

MARANANDA & family consisting of brothers only.

Ray.

Baby Nalini Ranjan Chatterjee, for the appellant, in reply,
submitted that the cases cited by the other side were distinguizh-
able, as they related to demami purchases made in the names of
the female members of the family.

Hiry anp Srevens JJ.  This was a suit by one of several
brothers claiming by right of inheritance from his father one-
sixth share in certain property, which, he asserted, had be-
longed to his father at the time of his death. The Munsif held
that in,respect of all the property in suit, save and except a- parcel
of land described ag No. 81, the plaintiff has made good his case,
and gave him a decree accordingly. With respect to the pro-
perty No. 81, however, which, it was asserted by the defendant
No. 2, had been purchaged by him during the lifetime ¢f the
father, and of which he had sinco remained in exclusive possession,
the Munsif found that the plaintiff had failed to establish his
case that thab property constituted any part of the estate of the
father, and so he dismissed the suit in respect of it. The plaintift

~then appealed to the learned Judge, With regard to property

No. 81, with which I may say we are now alone concerned, the
lesined Judge reversing the finding of the Munsif held that the
burden of proving thabt it was his exclusive property lay upon
defendant No. 2, but that as he had apparently given no evidence
upon. the point, the plaintiff, by virtue of the presumption that
while & Hindu family remains joint, all the property of the
family including saoquisitions made in the namoe of individua]
moembers is joint family property, was entitled to a share in this
property as well as in the rest. The appeal is confined altogether
to the question whether in applying that presumplion in the
circumstances of the present ocase, the learned Judge was or was
not vight, I may mention that he appears, at the outset of his
discussion of this point, to have misunderstood or misinterpreted

(1) (A871) 15 W. R. 857, (2) (188%) L L. R. 10 Cule. 686.
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the finding of the Munsif, to which he vefers: for the Munsif has  1904°
not apparently committed himself to the proposition that the o ™4
family remsmined joint in property during the lifetime of the 84D Ray
father, but was merely of opinion that during the lifetime of the MATANANDA
father the family continued to be a joint Hindu family, if no ~ Ra™
separation has taken place. Towever, with regard to the
question with which we are now immediately concerned, we think

that the contention of the learned vakil for the appellant is

well founded, and that to apply the presumption to which we

have roferred in the state of things existing during the lifetime

of the plaintiff’s father would not be a correct application of it:

and that in law the burden, as the Munsif held, lay upon the
plaintiff of making good his case, that this property No. 31,

.which has gtood in the name of the second defendant and has
“been in his exclusive possession from a time anterior to the death

of the father, in reality belonged to the father. It is only
necessary, I think, to state that presumption in the terms in

which the vakil for the respondent stated it to us, to perceive that

it is inapplicable here. It is to be presumed, he said, that all
proporty acquired by the members of a joint Hindu fomily is

the property of the family as a whole. If this be true without
© qualification, it would obviously apply to the case of the father

himself ; while it must be conceded and is conceded that all his
soquisitions are to be regarded as his own exclusively and that
- the sons take no interest in the property of the father, until his -
‘death, when their right arises by inheritance. It is perhaps

hardly necessary that we should add that we are speaking only of

families such as the family of the parties to this suit,| which are
governed by the Dayabhaga system of law and not of such as are
governed by the Mitakshara.

For the reasons we have stated we think that the decision of

the learned Judge cannot be sustained, and his decree accordingly

must be set aside and the case remanded to him for decision in

respect of the right to the ownership of the property No. 81, in

the light of the observations which we have now made. In other

respects his decree will be maintained.

M. N, R
Appeal decreed,  Cuse remanded.



