428

1604,
Sty

Feb. 11, 12,
16.

CALCUTTA SLERIES. [VOL. XXXI.

APPELLATE CIVIL.

Beofore Mr. Justice Rampini and Mr. Justice Geidd,

GOPAL LAL
v

BENARASI PERSHAD CHOWDHRY.*

Res judicate—Civil Procedure Code (det XIV of 188%), s 18, Eap. Il—
Prior mortgage, omission to plead as @ defence in @ former mortgage sutf-—
Mortgage Suwit—Transfer of Property dct (IV of 1882), s. 85.

I£ a prior mortrageo is made a party 7 o suit brought by o subsequent mortyageo
en a mortgage bond of cortain property, but omits to enter appearance and set up
hie prior right and claim that he should be paid off or that the property should be
#old subject to his mortgage, his mortgage lien must be deomed to be extinguished.
A suit subsequently brought by him or his heirs on his mortgage is barred by
Explanation IT of & 13 of the Civil Procedure Code.

Sri Gopel v. Pirthi Singh(1l) followed,

ArrrAL by the defendant No. 5, Gopal Lal.

A mortgage bond dated the 23rd May 1885 was executed by
three persons, (1) Rang Lal Singh, husband of the defendant
No. ¢4 and father of the defendant No. 1, First Party, (2, Rachha
Singh, father of the defendants Nos. 2 and 3, First Party, and (3)
Rajpati Singh, in favor of Hari Pershad Chowdhry, father of the
plaintiffs, for the sum of Rs. 2,000, whereby a number of proper-
ties were hypothecated to secure payment of the debt. Some
of these properties were mortgaged by the same mortgagors and
Jitan Singh, defendant No. 2, to Gopal Lal, the defendant No. 5,
Second Party, by a bond dated the 22nd February, 1887, In 1891
Gopal Lal instituted a suit on his mortgage and made the said
Hari Pershad Chowdhry a defendant in the suit, describing him
as o subsequent mortgages and purchaser., Hari Pershad did not
appear in the suit and plead his prior mortgage. The suit was

* Append from Original decree No. 59 of 1901, agninst tho decroe of Tara Pra-
sanna Banerjoe, Subordinate Judge of Monghyr, dated tho 20th of November 1800,

(1) (1002) L. L. R. 24 AL 420; L, R. 20 I, A, 118,



VOL. XXXIL.} CALCUTTA SERIES.

decreed and the properties mortgaged were purchased by Gopal
Lal in execution of the decree.

The present suit was instituted by the plaintiffis on the
mortgage bond of the 28rd May 1885, the defendant No. 5 being
made a party to the suit on the ground that he had purchased
some of the mortgaged properties. Separate written statements
were filed by the defen dants Nos. 4 and 5. The latter contended,
amongst other things, that as in the previous suit brought by him
on the basis of his mortgage bond, he had made the father of the
plaintiffs a defendant in that suit, the latter ought to have
disclosed in that suit that he had a prior right of mortgage under
the bond now in suit and to have prayed that the sale in that suit
might be made subject to his prior mortgage or that the properties
might be sold free from all incumbrances. But as that was not
done, the plaintiffs lost their right and their suit was barred by
section 18 of the Code of Civil Procedure.

Upon the pleadings, several issues were framed by the Subor-
dinate Judge, the more important of which were (i) whether at
the time of the execution of the bond, Rang Lial and Rachha
lived as members of a joint Mitakshara family with their brother
Puchhya Singh, and if so, whether it was open to the defendant
No. 5 to contend that the bond given by the two brothers for
their own shares in the family property was invalid (issue No. 3),
(ii) whether Puchhya Bingh was a necessary party tothe suit (issue
No. 4), and (iii) whether section 13 of the Civil Procedure Code
applied to the case (issue No. 5), besides some particular issues
relating to some of the mortgaged properties. The Subordinate
Judge decided the principal issues in the plaintiffs’ favor. On
the 5th issue he ohserved: ¢ This issue has not been pressed
before me by the pleader for the defendant No. 5. I am also
unable to see how this objection can arise at all. The plea of
res Judicata is therefore disallowed.” The suit was decreed for
the full amount claimed (Rs. 7,000) with interest, in the usual
form, the deorstal sum being directed to be realised by the sale of
the mortgaged properties subject to certain conditions.

Dr. Rashbehary Ghose (Babu Jogesh Chandra Dey with him),
for the appellant, submitted on the question of res judicata,
that an erroneous admission of the appellant’s pleader in the
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Court below on a point of law did not bind the appellant:
Jatindra Mohan Tagore v. Ganendra Mohan Tagore(1) and Beni
Porshad Koeri v. Dudinath Roy(2). Res judicate may be pleaded
at the appellate stage: Mukammad Ismail v. Chattar Singh(3).
The plaintiffs’ father having omitted to set up his prior charge in
the mortgage suit brought by the appellant, the prosent suit is
barred by Explanation IT of section 18 of the Civil Procedure Code :
Sri Gopal v. Pirthi Singh(4), and the judgment of the Allahabad
High Court in that case(5). Reference was also made fo the
decision of the Caleutta High Court dated the 18th December
1903, in Appeals from Original Decrces Nos, 205 and 301 of
1899(6) .

Babu Suligram Singh (Balw Nurendra Kumar Bose with him),
for the respondents, submitted that the principle of estoppel did
not apply to the present case, and that the point being a new
one, ought not to be allowed to be taken now,

Ramerxt axp Grioe JJ. The suit out of which this appesl
arises was one brought to enforce a registored mortgage boud,
dated the 28vd May, 1885, for Rs. 2,000, executod by two brothers
Rachha Singh and Rang Tal Singh and by the son of Rang
Lal Singh in favor of the father of the pluiniiffs., The Subor-
dinate Judge has given the plaintiffs o deerco. The defendant
No. 5, who is the auction purchaser of the properties 1 to 3 omnly,
appenls.

The grounds of his appeal are (L) that the suil is barred by
the rule of res judicata ; (2) that the mortgage having been executed
by two only of the members of an undivided Hindu family
governed by the Mitakshara law end not by a third member, viz,
a third brother named Puchhya Singh, is void; (3) that the
defendant-appellant is not precluded from contending thet it is
void; (4) that the mortgage being void, tho plaintiffs are not
entitled to a charge on the mortgaged property, and (5) thab

(1) (1872) 9 B, L R, 877; (8) (1881) L. L. R..4 AlL 60.
18 W. . 359, (4) (1902) 1. L. R. 24 All. 429
(2) (1899) L L. R. 27 Cule. 156; 1. R.20 1. A, 118,
. R, 26 L A, 216, (5) (1897) I. L. R. 20 AL 110,

(6) Upreported,
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Puchhya Singh is a necessary party to the suit. It appearsto us
that the first of these pleas must prevail. It is admitted that the
father of the present plaintiffs was a defendant in a suit brought
by the present appellant Gopal Lal in 1891 to enforce a registered
mortgage bond dated 22nd February 1887 and in which he
prayed for the sale of the mortgaged properties free from incum-
brance. He at first described the father of the plaintiffs, who was
defendant No. 11 in that suit, as a subsequent mortgages and
purchaser. In a petition dated 28th April 1891, he described him
as having purchased property No. 6, subsequently to the date of
his mortgage. Now the father of the plaintiffs made no appear-
ance in this suit, The suit was decreed. The Judge gave the
mortgagors and their alienees an opportunity of redeeming the
mortgage and directed that, failing redemption, the plaintiff was
entitled to sell the properties.

Now, it seems to us that under explanation IT to section 13 of
the Code of Oivil Procedure, the father of the present plaintiff, was
bound in that previous suit to disclose his prior mortgage, which
the plaintiffs are now seeking to enforce. e should have prayed
either that he should be paid off or that the property should be
sold subject to his prior mortgage lien. As he did not do so, his
mortgage lien must be held to have been extinguished. The ocase
of Sri Gopal v. Pirthi Singh(1l), in which it has been held that
an earlier mortgagee, who in & redemption suit by a later mort-
gageo fails to set up one of his incumbrances as a charge to be
redeemed, is barred by section 13 of the (ivil Procedure Code
from bringing a fresh suit to enforce the same, would seem to
be sufficient authority for this view. -

The learned pleader for the respondents urges that the present
appellant, who was the plaintiff in the previous suit is shown by the
evidence adduced in this case to have heen aware of the execution
of the prior bond in favour of the father of the present plaintiffs,
that in his suit he made no mention of if, that accordingly the
father of the plaintiffs was not attacked in respect of that bond
and that it was, therefore, unnecessary for him to disclose the
existence of his prior bond. We are unable to see that these
facts are in any way maferial. The present appellant in the

(1) (1902) L L. R. 24 AlL 420 ; L. B, 20 1, A, 118,
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previous suit prayed to be allowed to sell the mortgaged property
free of incumbrance and he obtained a decrce. The father of the
present plaintiffs had then a prior incumbrance, If he did not
wish the property to be sold free of incumbrance, he should have
registed the present appellant’s prayer on the ground that he had
a prior incumbrance and should, as we have said, have asked either
that he should be paid off or that the property should be sold
subject to his mortgage Iis silence was calculated to mislead
purchasers and to defeat the object of section 85 of the Transfer
of Property Act, which is to prevent the multiplicity of mortgage
suits. In these circumstances we consider that the plaintiffs
cannot now sue on the bond they are seeking to enforce and conge-
quently the appeal must be decreed and the suit dismissed.

It is unnecessary to discuss the other pleas of the appellant.

‘We decree the appeal and dismiss the suit with costs.

Appeal dezreed.



