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Before Mr. Justice Banerjee and Mr. Jitsfiiie liaritigion.

1903 EAMA.NI PERSHAD NAEAIN^ SINGH

MAHANTH AD AIYA GOSSAIN/
Deo. 18.

Second appealBengal Tenancy Act {V I I I  of 1885) ss. 106, 10QA-~Th&
tvords “  a deoision settling/ a rent, meaning of—JSoidenoe Act ( I  o f 1877) .Vi, 

— Sale cerlifioate, statement in—Admission-

The words “ a decision settling a i*enfc”  in section 309A of fclio Bengal 
Tonancy Act do not mean a,nd include any decision ixpoii tliG question what i« 
or what ought to be the rent. They mean only a decision settling a fair and equit­
able rout in place of the existing I'eut, and the words do not includo a dacisicm 
detenuiaing what the esisting rent is.

Matli'Ura Mohun LaMri v. Uma Sundari Debi(l) referred to.
A second appeal lies to the High Courtj frora a decision of a Special Judge 

revei’Bing or alBrmiug a decision of a Behtlement OiSoex*, who decided lindor 
s. L06 of the Bengal Tenancy Act what was the rent payable by iho plaintiff, 
it not heing "  a decision settling a rant ”  within the meaning of section 109A of 
the Bengal Tenancy Act.

Any statement, as to vent payable for a holding, made by a person in a 
Bale certificate, %vhich vvas obtained by him as piu’cliasor of the holding, at a sale in, 
execution of a decree against the former tenant, being in the nature of an admis­
sion, cannot be used as evidence on bis bcdmlf, ;as such a statement does not come 
within the exceptions to section 21 of the Evidence Act.

Bbcoki> a ppea l  b y  the d elen da n t B a m a n i P ersh ad  N ara in  
Smgh.

O ne A d a iy a  (xossaia b rou g lit  a su it nndei' seotion  lOG o f  tli© 
B e n g a l T e n a n cy  A c t  in  tlie  C ourt o f  th e S ettlem ent OfHoer o f  
Sew an fo i' a declaration  th at the rent paj ’̂ab le fo r  his h o ld in g  w as 
B s. 13 -8  w ith  G68S08, aud n o t  Hs. 3 0 -0 -6  ]3io w ith  cesses as reoord - 
eel in  tiiQ settlem ent khatian . T h e  defendants, iand lords, p a t

* Appeal from Appelluto Doeroe Wo. 2686 of 1903 against the deeroe ot Q-, 
Oonl^H, Special .Indge of Sarnn, dated the 2Srd of Angnst 1902, roversing the 
decrea of Hem Chandra Chattei’jee, Assistant Settle mo nt Officer of Scwan, datfd fclie 
g’Mh of Junf*, 1.901,

(1) (ISO") I. L, E .25 Ctik-. 34.
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in a -writteiL statement alleging, tliat the existing rent of the 
kolding was Rs. 30-0-6 pies. The Settlement Officer gave effect 
to the defence and dismissed the suit. On appeal to the Special 
Judge, he, mainlj relying upon a sale certificate, reversed the 
decision of the First Oonrt and held that the rent was Es. 13.8 as 
alleged by the plaintiff.

Babu Dwarfia Nath MitUr  ̂ for the respondent, took a prelim­
inary objection, that no second appeal lay to the High Court 
for the following reason. In oases of settlement of rent in areas 
where settlement of land revenue is not being or is not about to 
be made as in the present instance, an appeal to the H igh Court 
is allowed by section 109A, cl. (3) of the Bengal Tenancy Act. 
Clause (S) excepts decisions “  settling a rent.” Here plaintiff 
brought this suit to have it declared that the rent o£ the holding 
was Bs. 13-8 and not Es, 30-0-6 pies, as recorded in the settle­
ment khafcian. This is a decision “  settling a rent ”  within the 
meaning of section 109A of the Bengal Tenancy Act. The word 

settle ”  means no more than determine a rent. The word 
‘ ‘ settle”  is not used in the restricted sense of settling a fair 
and equitable rent within the meaning of section 105, cl. (1) of the 
Bengal Tenancy Act.

Babu Vmakali Mooherjee (with him Bahii Akshop Kumar 
Banerjee) for the appellant. A second appeal lies in this case. 
The words “  settling rent ”  in section 109A of the Bengal 
Tenancy Act mean settling a fair and equitable rent. The Settle­
ment Officer in this case, did not settle any fair and equitable rent. 
The sale certificate is not admissible in this case. It 'cannot be 
used as evidence in favor of the plaintiif. It being in the nature 
of an admission, it cannot be used in favor of the person, who made 
it, as it does not come within the exceptions of section 21 of the 
Evidence Act.

Babu Dwarka Waih Miifer, The learned Special Judge’s finding 
amounted to this, that he believed the patwari’s evidence and 
decided the appeal on tliat evidence alone. He did not rely on 
the sale certificate for the purposes of the decision of the ease. 
“Witli regard to the statement in the sale certificate it was 
admissible under s. 21, cl. (3) of the Evidence Act, as showing a
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X903 p re v io u s  s ta tem en t b y  th e  la n d lo r d  th a t th e  r e n t  w as Rs. 13-8
an d  n o t  Bs. 30-0-6 pies.
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Mahanth  B a n e e j e e  a n d  H a r in g t o k  JJ. This appeal arises out of a 
(^ssAil suit brought under section 106 of the Bengal Tenancy Act for 

the decision of the question whether the rent payable by the 
plaintiff was Es. 30-0-6 as recorded in the Record of Eights, or 
was Es. 13-8 annas as contended for by the plaintilf.

The defendant urged that the entry in the Record of Rights 
was correct. The first Court gave eJiect to that defence and 
dismissed the suit, but upon appeal by the plaintiff the lower 
Appellate Court has reversed the first Court’s decision and given 
•the plaintiff a decree, holding that the rent was Rs. 13-8 as 
alleged by the plaintiff.

Against that decree of the lower Appellate Court, defendant 
No. 2 has preferred this second appeal. At the hearing of the 
appeal the learned vakil for the plaintilf-respondent took a pre« 
liminary objection that no appeal lay from the decision of the 
learned Judge below, who heard the case as a Special Judge, the 
decision appealed against being a decision settling a rent within 
the meaning of sub-section (3) of section 109(A) and therefore
coming within the exception to the rule in that sub-section which
allows an appeal from the decision of a Special Judge, The argu­
ment in support of this preliminary objection is that as the Court 
below has determined the rent to be Rs. 13-8 and not Es. 80-0-0, 
its decision is a decision settling a rent.

We are unable to accept this argument as correct. Tho words 
“  a decision settling a rent do not in our opinion mean and 
include any deoision upon the question what is or what ought to 
be the rent, Tlioy mean only a decision settling a rent in the 
sense of settling a fair and equitable rent in place of tho existing 
rent, and the words do not include a decision dotcrmining what 
the existing rent is. This ia clear in our ox>inion from sections 
•104 to 100(A), if they are read together. The words settling a 
rent are, in om’ opinion, used in a tcchnicul sense and not in 
what might be their ordinary signification. Thq view wo tako 
is in accordancp with that taken by this Court in tho caK© of
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Mathura Mohim JLuhiri v. Vnia SwidctH JDeM{i). It is true tliat 1903 

case was decided with reference to tlie provieions of tlie Bengal 
TenaiLcy Act, as they stood l)efore tlie last amendment, but so fax 
as the qTieBtion now "before us goes, tlie language of tlie law was Sim-gh 
substantially tbe same as it is now. The exception to the rule 
allowing appeals from the decision of a Special Judge related to 

an entry of a rent settled under Chapter X ,” in lieu of which 
we have now the words a decision settling a rent.’^

The preliminary objection must therefore fail.
The point urged in the appeal is that the lower Appellate 

Court was wrong in using the statement about rent in the plain­
tiff’s sale certificate as evidence against the defendants.

We are of opinion that this contention is coriect. The sale 
certiiioate was one obtained by the plaintiff as pui’chaser o f , the 
holding, the rent payable in respect of which is now in dispute, 
at a sale in execution of a decree obtained by him against the 
former tenant. The statement of the rent payable for the holding, 
as given in his sale certificate must, therefore, in all probability 
have been based upon materials furnished either by the plaintiff 
or his predecessor in title, the former tenant. The present 
defendants were no parties to the suit or the proceeding connect- 
ed with the granting of the sale certificate. That being* so the 
statement in the sale certificate must be taken to be in the nature 
of an admission by the plaintiff or his predecessor in title j and it 
can be used as evidence on his behalf only if it comes under one - 
of the exceptions to section 21 of the Indian Evidence Act.
Evidently it does not come under either of the first two excep­
tions, nor is it shown that it can come under exception (3), no? 
do we think that there is any provision in the Evidence Act, 
under which it can be treated as evidence against the defendant.

We must therefore hold that the learned Judge in the Court 
of Appeal below was wrong in using the entry in the sale 
certificate as evidence in this case.

Then arises the question as to whether, if that evidence is 
excluded, there still remains sufficient evidence upon which the 
Judgment of the lovŝ er Appellate Court can stand; for, if that is 
go, regard being had to the provisions of section 167 of the
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Evidence Act, an improper admission of the sale oertiftcate ’ in 
eYidenoe will be no ground for the reversal of tlie Judge’s decision. 
But then this being a second appeal, and it not being open to this 
Court to determine any question of fact on evidence in this 
appeal, we cannot say how far the evidence improperly admitted 
affected the decision of the lower Appellate Court upon the 
question as to the amount of rent, unless the judgment on the 
face of it shows that independently of the evidence improperly 
admitted, the Judge upon the other evidence in the case came to 
the conclusion at "whioh he has arrived. Now reading the 
learned Judge’s judgment as a whole, it is impossible to say that 
his finding as to the amount of rent rested upon the other 
evidence in the case excluding the sale certificate. On the contrary, 
the language of the judgment shows that the sale certificate was 
oonsidered necessary to support the Judge’s conclusion; for he 
says “  I think that the entry in the sale certiflcato in a ease of 
doubt may be oonsidered oorroborative evidence, if there iB no 
reason to believe it to be fraudulent.”

"We must therefore set aside the judgment and decree of the 
lower Appellate Court as being vitiated by the admission of 
inadmissible evidence, and send the case back to that Court in 
order that it may dispose of the appeal before it after excluding 
from its consideration the sale certificate in question. We may 
add that the view we take as to the necessity of a remand in such 
a case, is in accordance with that taken by thia Court in the case 
of fVomes Chmider GhaUerjee v. Ohundce Ckwm Hoy Chowdhri/( î).

The costs of this appeal will abide the result.

s. C. G.
Appeal aUoimi; Case remanded. 

(1) (1881) I. L. R. 7 Calc. 293.


