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CIVIL RULE.

Before Mr. Justice Danerjee and My, Justice Brett,

RAGHUNATH CHARAN SINGH
v

SHAMO KOERL*

dppeal-~Memorandumn of appeal—Civil Procedure Code (dot XIV of 1882), ss. 557,
582, 588 ¢l. 6, 622~ Vuluation of suit—DBengal, N.-W. P., and dssam Civil
Courts Aol (XIT of 1887) . B1, sub-s, 8—Jurisdiction—Sumis Valuation dot
(VIIof 1867)s. 11

No appeal lies against the order of an Appellate Court veturning & memorandum
of appeal for presontation to the proper Court,

Kunhileubtt v. dehotti(1) dissented from,

A brought & suit against B in the Court of o Munsif, 1B objectod to it on the
ground that the suit had been undervalued, and, if properly valued, it wonld not
lie in that Court, The Munsif overruled the oljcction, and gave judgment fop
tho plaintiff on the merits. B. appealed to the District Judge, who held that the
proper value of the snit Deing over rupens five thousand, ho had no jurisdiction
to entertain the appeal, and he accordingly refwrned the memorandumm of appesl
to the appellant’s pleader. A Rule having been obtained against this order :

Held, that the District Judge was bound to hoar and dispose of the appeal, huving
regard to the provisions of scction 11 of the Suits Valuation Act (VII of 1887),
and to determine, amongst other questions, whether the undervaluation of the
suit had prejudicially affected the disposal of it on its merits.

Ruewe granted to the defendant, Raghunath Charan Singh,
under s, 622 of the Civil Procedure Code.

One Thakur Uzir Prosad brought threo suits, which were tried.
together in the Court of the Additional Munsif at Sassaram for
recovery of possession of certain plots of land on establishment of
his title thereto, It was set out in the plaint that the defendant,
Raghunath Charan Singh, caused the lands in suit to be recorded
in his own name and in the names of othor dofendants in the

Jasmabanai prepared by the Batwara Deputy Collector, and subse-

quently dispossessed the plaintiff of the disputed lands, which were
comprised in the ryoti holding of the plaintiff.
#* (fivil Rule No, 2015 of 1903,
(1) (1891) L, T R, 14 Mud, 462.
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The defendant contended that the plaintif did not properly
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value his suit, and, if properly valued, it would be beyond the p,emewsrs

pecuniary jurisdiction of the Munsif’s Conrt, that the Court-fees
paid were not sufficient, and that the allegatmn of possession and
dispossession was not true.

The learned Munsif, having overruled the objections of the
defendant, decreed the plaintiff’s suit. The defendant preferred
an appeal to the Distriet Judge of Shahabad, who found, upon the
guestion of valuation, that the suit had heen undervalued, and that
the proper value of the suit was over five thousand rupees; and
having come to that conclusion he held that he had no jurisdiction
to entertain the appeal, and he accordingly returned the meimno
randum of appeal to the appellant’s pleader. His order was as
follows :—

# Presented by Mangal Charan, pleader, on the 20th September 1902, and
returned to him to day, as 1ﬁ is found that the value of the appeal esceeds five
" thousand rupees.”

Against this order the defendant moved the High Court and
obtained this rule.

Babu Saligram Singh (Babw Makhan Lal with him) for the
pesitioner. The learned District Judge had jurisdiction to enter-
tain the appeal, and he ought not to have returned the memo-
randum of appeal.

Babu Umakali Bookerjee (Buabu  Raghunandan Prosad and
Babu Raeghunath Singh with him) for the opposite party. The
order returning the memorandum of appeal was an appealable
order, therefore the other side ought to have appealed against that

order. It is only where there is no appeal, this Court has jurisdic-:
tion fo interfere under s. 622 of the Civil Procedure Code. The

following cases were cited in the course of the argument:—
Wahidullah v. Kanhaya Lal(l), Kunhikutis v. Adehott{(2), Chinng~
sami Pillat v. Karuppe Udayan(3), Pachaoni Awasthi v. Ilak

Bakhsh(4) and Goor Buwz Swhoo v. Birj Lal Benka(5). In the

present case, an appeal did not lie to the District Judge, as tho

(1) (1902) L L. R, 25 AL, 174, (3) (0896) 1. L. B. 21 Mad. 234.
(2) (1891) I, L. R. 14 Mud. 462. (4) (1882) 1. L. R. 4 All 478,
(5) (1899) I.T. R. 26 Cale. 275,
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value of the original suit exceeded five thousand rupees: see s. 21
of Bengal, N-W. P., and Assam Civil Courts Act (XIT of 1887).

[Bawersre J. Unders. 11, cl. () of the Suits-Valnation
Act (VIIof 1887), it is for the Appellato Court to say for reasons
recorded in writing that the overvaluation or undervaluation
prejudicially affected the disposal of the suit or appeal om ils
merits. ]

Banersee avp Brorr JJ. This isa Rule calling upon the
opposite party to show cause why the order of the Thstrict Judge
returning the petition of appeal should not ho set aside and the
coge sent back to him for a proper decree being made, or why
the decree pronounced by the Munsif should not be sct aside
upon the ground that he had no pecuniary jurisdiction to enter
tain the suit, or why such other order as to this Court may
seem fit and proper should not be made.

The facts of the case are shortly these :—A. suit was brought
in the Court of the Munsif of Sagsaram, it being valued at less than
one thougand rupees. Amongst other objections the defendant,
the petitioner before us, urged that the suit had heen undervalued
and, if properly valued, it would lie not in the Munsif’s Court,
but in the Cowrt of the Subordinate Judge. The Munsif dis-
allowed this objection and disposed of the suit on the merits,
giving the plainiiff a decree. Against that decvee the dofenda
ant prefervel an appeal to the District Judge. The Distriot
Judge found upon the question of valuation that the suit had
been undervalned and that the proper value of the suit was over
five thousand rupees; and having come to that conclusion he
held that he had no jurisdietion to entervtain the appeal, and he
accordingly roturned the memorandum of appeal to the appellant’s
pleader, evidently on the ground that he had no jurisdiction to
entertain the appeal and that the potition of appeal should be
presented to the Iigh Court; the oxact terms of the Distriet
Judge’s order heing these :—¢ DPresonted by Mangal Charan,
pleader, on the 20th September 1902 and roturned to him to-day, .
ag it is found that the value of the appenl oxeeeds five thousand,” -

Against this order the potitionoer, the defondunt in the first
Qouxt, moved this Court and obtained the Rule that is now before
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us. A question was raised at the hearing of the Rule as to
whether an appeal lay from the order of the District Judge just
referred to, and whether section 622 of the Code of Civil
Procedure, under which our interference is asked for in this
TRule, was therefore inapplicable to the case.

The only ground upon which it could be said that an appeal
lay against the order would be by reading section 67 with rection
582 of the Code, and copstruing cleuse (6) of section 688 to
include the case of the returning of a memorandum of appeal for
presentation. to the proper Court; and the case of Hunhikutli v.
Achoiti(1), might bereferred to as supporting that view. We are
however unable to accept as correct the view that an appeal lies
under clause (6) of section 588 of the Code against the order of

an Appellate Court returning a memorandum of appeal for’

presentation to the proper Court. The terms of section 588 do
not cover such a case; nor can the reading of section &7 with
section 582 justify the interpellation of the words * memorandum
of appeal” after the word “plaints” in clause (6) of section 588.
Although section 582 authorizes an Appellate Court to order the
plaint in the suit to be returned for presentation to the proper
Court and although, when such an order is made by an Appecllate
Court, an appeal from it may lie undey clause (6) of section 588,
‘we do not think that the reading of section 582 with section 57
would warrant our holding, that clause (6) of section 588 would
bear the extension of meanirg contended for. With all respegt
for the learned Judges, who decided the case of Kunhikutts v.
Aehotti(1), we must therefore say we are unable to assent to the
view expressed by them. The other cases that might be cited
upon the point, namely, Chinnasami Pillai v. Karuppa Udayan(2),
. Pachaons Awasthd v. Iiahi Bakhsh(3) and Goor Bur Sahoo v. Birj
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- Lal Benka(4) are cases of orders by an Appellate Court returning

- plaints for presentation to the proper Court, orders which, as
we have pointed out above, would be appealable under clause (6) of

section 588 by reigon of the provisions of section 582 authorizing

- the Appellate Court to pass such.orders at the hearing of the appeal.
- That being so, we think that section 622 vf the Code of Civil
Procedure applies to the case, and the Rulo must therefore be

(1) (3891) I. L. R. 14 Mad. 402. (3) (1882) I L. R. 4 All. 478.
(2) (1896) I. L. R. 21 Mad. 284, 4) (1849) I, L. R. 26 Caole. 275, .
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determined on its merits. We need hardly add that the view we

Bicmonarn take, that no appeal lies from an order of an Appellate Court
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such as the one complained of in this case, will not be altended
with any hardship or difficulty to amy party aggrieved by such
an order, as there is a remedy under section 622 of the Code,

Now, the order here complained of was made by the District
Judge on the ground that he had no jurisdiction to hear the
appeal by reason of the proper value of the suit exceeding rupees
five thousand. DBut the suit was brought in the Munsif’s Courb;
it was decided by that Court; and the appeal was an appeal
against the decision of the Munsif, That being so, the appeal
clearly lay to the Judge under section 21, sub-section (2) of the
Bengal, N.-W. P. and Assam Civil Courts Act (XIL of 1887),
and the learned Judge was bound to determine the appeal accord-
ing to law. Moreover it was not enough, for the disposal of the
appeal, for the Judge to find that the proper valuation of the suit

ook it outof the Munsif’s jurisdiction and that the Munsif’s decree

was therefore liable to be reversed. The learned Judge was bound
to hear the appeal and to dispose of it, having regard to the provi-
sions of section 11 of the Suits Valuation Act (VII of 1887), and

‘to determine this, amongst other questions, namely, whether the

undervaluation of the suit has prejudicially affected the disposal
of the suit on its merits.

It might be argued for the patitioner that according to the
learned Judge’s finding the correct valuation of the suit not only
took the suit out of the jurisdiction of the Munsif’s Court, but
also took the appeal from the decision of the fixst Court, if the suit
had been rightly valued and institated in the proper Clourt, out
of the jurisdiction of the Court of the Distriet Judge, or in other
words, that it changed the venue of the appeal; and if that was
g0, we should mot send the case back to the District Judge for
determination of the appeal having rvegard to tho provisions of
section 11 of the Buits Valuation Act, but we showld now ourselvoes
hold that the deeree of the munsf must be sob aside, as the
undervaluation of the suit has prejudicially affected its disposal
on the merits by reason of such wndervaluation having changed
the venue of the appeal, and we should direct the plaint to, be
returned for presentation to the Court of the Subordinate Judge;
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because any determination by the District Judge of the question
whether the undervaluation has prejudicially affected the disposal
of the suit on the merits, will he a determination of the merits
of the case by an Appellate Court, which would not have been
competent to hear the appeal, if the suit had been rightly valued
and instituted in the proper Court, the appellate tribunal in suoh
a case being the High Court.

In our opinion, the simple answer to an objection like this
is this, that if the District Judge at tho hearing of the appeal
before him decides that the undervaluation of the suit has not
prejudicially affected the disposal of the suit on the merits, it, will
be open to the party aggrieved to have the decision of the District
Judge examined by this Court on the merits and to have ulti-
mately the decision of this Court upon the question whether the
undervaluation has prejudicially affected the disposal of the suit
on the merits. It will be time enough for the party aggrieved to
have the point determined by the Courl, when the ocoasion
properly arises. It would be prematurs for us now at this stage
of the case without going into the merits to pronounce -an opinion
that as a matter of course the decision of the Munsif has
prejudicially affected the disposal of the case on the merits.

At the same time we should observe that it would be for the
learned District Judge, when hearing the appeal before him, to
consider whether the undervaluation of the suit has not prejudi-
cially affected the disposal of the suit on its merits, regard being
had to all the cirenmstances of the case, one of which would be
the grossness of the undervaluation,

The result then is, that the order of the District J udge return-
ing the memorandum of appeal to the appellant must he set aside,

and the case sent back to him in order that he may dispose of the

appeal before him with reference to the directions given above.
The costs of this Rule the petitioner is entitled to.
The question of refund of any Court-fee will be for the
learned Judge to determine, when disposing of the appeal.

Case remanded, -
8 C. G.
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