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ORIGINAL CIVIL.

Before M r. Justice Henderson.

1904 AMRITA LAL KATAY
oyt
Jan. 8, v.

NIBARAN CHANDRA NAYEK.*

Jurisdiction—Small Cause Court, Presidency Towns—New Trial—Thled Butgem
Title to immoveable property—Presidency Small Cause Courts Act (Iaf18)5)
s, 88— Clivil Procedure Code (det XIT of 1882) s, 622,

Ordinarily whore property attached as heing the property of a judgment-debtor,
is claimed by o third person, that third person may file a elaim ; and, whore the
Court has jurisdiction to try the question, the title to the property is dvtermined in
the exceution proceedings.

Tiled huts are hmmoveakle property, and under the present law the Small
Caunse Court has no jurisdiction to try & question of title to such huts, us"between
an attaching creditor and a third persow, who alleges, that the property helengs to
him and not to the judgment-debtor.

Peary Mohan Ghosaul v. Harran Chander Gangooly (1) distinguished.

Jamnadas V. Bai Shivkor (2) fellowed.

Rurs granted to the defendant, Nibaran Chandia Nayek,
under 5. 622 of the Code of Civil Procedure.

The defendant on the 2nd March, 1903, obtained a decree
agdinst one Dinonath Kundu and another in the Presidency Small
Cause Court, and on the 25(h April, 1003, attached in execution of -
guoh decree certain tiled huts alloging that they belonged to the
judgment-debtors.  The plaintitf, Amrito Lal, thereupon, alloging
that these tiled huts belonged to him and not fo the judgment-
debtors, paid into Court the decretal amount to the credit of the
original suit, and immedintely attor that bronght a suit against
the defundant for damages for wrongful attachmment of the said
tiled huts, The Small Canse Court on the 19th June, 1903, decided
that it bad no jurisdiction to try the suit and dismissed the same.
Amrito Tal theroupon applied on the 28rd June, for a new

#Applieation in Original Civil Suit No. 4 of 1003,

(1) (1885) L. L. R. 11 Calc. 261. (2) (1881) 1, L R. & Bom. 672,
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trial, and on the 24th June 1908, the Small Cause Court granted

841

. 19804

the application for a new trial and fixed the 3rd August, 1903, for ANR;;:’L At

the hearing, the officiating Chief Judge expressing a view that
though the Small Cause Court had no jurisdiction to try questions
of title regarding tiled huts, it could nevertheless enter into a
question of title iricidentally. The defendant thereupon obtained
arule against the plaintiff Amrito Tal, under 5. 622 of the Civil
Procedure Code, calling upon him to show canse why the order
for a new trial should not be set axide on the ground that the
Small Cause Court had no jurisdiction to try the suit.

Mr. B. C. Mitter in support of the zule, It is admitted that
“the Small Cause Court has jurisdiction to try an ordinary case
for damages, but the real object in instituting this suit was to
try the question of title to immoveable property, and the law
does not allow a thing to be done indirectly, which cannot be done
divectly : Jamnadas v. Bai Shivkor(l) and Kalidas v. Vallabhdes(2)
referred to.

Mr. A. Ghosi (contra).

Hexorrson J. This was a Rule granted under section 622
of the Code of Civil Procedure and section 38 of the Presidency
Small Cause Court Act to show cause why an order dated the
24th July 1908, directing a new trial made in the suit should not

be set aside. 'The ground upon which the Rule was granted was

the want of jurisdiction.

The circumstances under which the Rule was obtained are
these: On the 2ud March 1908, the petitioner obtained a decree
in the Small Cause Court for Rs. 177-3 including costs and on the

- 25th April in execution attached a tiled hut and certain moveabls
articles as belonging to the judgment-debtor. Thereupon the
plaintiff in the present suit alleging that he was the owner of the
hut and the moveable articles, paid that amount together with
‘Rs. 2-8, said to have been incurred for peons’ wages in connection
with thé attachment, into Court, to the credit of the original suit,
and filed & suit in the Small Cause Court against the petitioner

() (1881) L. L. B. 5 Bom. 572, (2) (1681) 1. L. R. 6 Bom. 79,
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claiming the amount so paid by him ag damages, caused by the
wrongful conduct of the petitioner in making the attachmont,
alleging that he had been humiliated and had suffored in reputa~
tion as a trader, and had been obliged to pay the amount of the
petitioner’s decree to save his honour and reputation, = Thissuit
was originally dismissed for want of jurisdiction, but on an applica-
tion to the officiating Chief Judge and the Judge, who had
disraissed the suit, an order was made for a new {rial, and this is-
the order against which the Rule is directed.

Ordinarily where propetty attached as being the property of a
judgment-debtor is claimed by a third person, that third person
may file & claira, and where the Court has jurisdiction to try the
question, the title to the property is dotermined in the cxecution
procoedings. Tiled huts -ave immoveable property and as the
law stands at present, the Small Cause Court has no jurisdiction to
try a question of title to such huts as between an atlaching ereditor
and a third person, who alleges that they belong to him and not
to the judgment-debtor. It hag been found that the law in this
respect has been productive of inconvenience and hardship to
suitors, claimants to tiled huts which .have been attached being
forced to bring suits in this Court to establish their title, the value
in most cases being excocdingly small ; and I beliove the attention
of the Legislature has been drawn by this Court to the question
of the jurisdiction of the Small Cause Court, to entertain claims in
execution procecedings to tiled huts with a view to amoendment
of the low.

The plaintifl in the present case did not file a claim to the
tiled Lut in question in the execution proceedings and, a8 Lo
onght to have done, apply for a stay of the proceedings, until he
had an. opportunity of instituting a suit in this Court to establish
his title. But what he has dono was to filo a suit for damages for
trespass. It has Leen frequontly held that the Smull Cause Courk
has jurisdiction to try a question of trespass to immoveable pro-
perty and that its jurisdiction is not ousted, because a question of
title may incidentally arise. Dut the present is not o more suit
for trespuss, os was tho oase of Pewry Mohun Ghosaul v. Horran
Chunder Gangosly (1). The so-culled trespass was, 8o far as appenrs,

(1) (1885) 1, L. R. 11 Cule. 261.



VOL, XXXI.] CALCUTTA SERIES.

done under a bond fide claim by the petitioner that the tiled hut
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was the property of the judgment-debtor of the petitioners: AMR:TTL -

The sole object of the plaintiff in flling his suit was manifedly to
try the title to the attached hut. To use the words of Melvill J.in
Jamaudus v, Bas Shivkor(1), the present was not a case in which
the real object of the suit was to obtain & remedy which a Small
Cause Court might properly give, and on which a question of title
to immoveable property only incidentally cropped up for decision.
Under these circumstances I mu:t hold that the order of the

Small Cause Court, based, as it wag, on the ground that the Small
Cause Court had jurisdiction to determine the suit, was itself
without jurisdiction. The rule will accordingly be made absolute
with eosts.

Attorney for the plaintift: K. N. Dey.

Attorney for the defendant: J. €. Dutt.

Eule made absofute.

(1) (1881) L L. R. 5 Bom. 572.
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