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PEIVY OOFFCIL^

AMAB CHANDRA KUNBU  

SHOSHI BHUSHAN EOT.

[On appeal from the High Court at ]Forfc William in Bengal.]

Mamger, fowers lof—Bmgal Tenancy A n t ( V III o f t88S) sa. 93, QB-^Mortgetge 
bi) fna>‘mger—~Itestraxiit o» pownrs of ao-owners while estate un^er manage  ̂
meni—Mortgage hy eo~omner o f his share, effect of-—Appeal to Privy OoutwU 
— Sufficiency o f aeriijiaate o f  leave to apfml— Civil Procedwrs Code {Aei
X I V  of 1883) ss. 595, S9S, 60Q>

The powers given by b?98 of the Bengal Tenancy Act to s manager of joint 
ptoperfcy appointed under s. 93 "for  the pusposes of jB»nageaient ”  inclade tb® 
pQW«r to mortgage or to sell the property.

The resti'aint put upon the co-owners by s. 98, sab-s. (3) of the Act, whilst tha 
estate is under oianagerDent, ia co-extensive with the power conferral on the mana. 
ger; it doeB not extend to the exercise o£ individaal rights.

Whore one of the co owaers of an estate under mana»emenfc morfcg'aged his shara 
which in execution of a decree on the xaorfcgags was pwchaaed by the luorfcgagee j— 

ffeld, that the mortgagee thereby became a co»owner nisder the manager, and m 
anoh was entitled to the benefit of a decree for redemption ia a suit on & xnortgftga 
of the estate by the manHger.

On an objection taken that the appeal had not been properly admitted!__
Meld that the case was governed by Weih t. Macjpheteon(l) and that the 

certificate of leave to appeal was sufficient.

Appeai. from a decree (16th July 1900) ofithe High (Jaatt 
at Calcutta, which affirmed a decree (4th March 1898) of the 
District Judge of Chittagong deoreeing the respondents’ suit.

One of the defendants, Amar Chandra Kundu, appealed to his 
Majesty in Council.

The faofcs giving rise to the suit were as follows: —
On 22nd September 1890 a manager was appointed under the 

provisions of s. 95 of the Bengal Tenancy Act (VIII of 1885) for 
an estate owned by three joint proprietorŝ  AssauuUa Ohowdhiyg

« Present I Lord Macna^hten, Î ord Lindley, Sir Andrew Scohle, Si? Ayfcbaf 
Wilson tvnd Sir Joha Bonscr,

(1) (190S) Ante, p. 67 i L. E. 801, A. m
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1903 Bahimulla Ohowdhry and Basirulla Ghowdliry. On 23rd
December 1890 the manager, with the permission of the Dis- 

C h a n d e a  txiot Judge, and for the purpose ol paying th e GovGrnment 

V. ■* revenue borrowed from the present appellant Amar Chandra 
the sum of Es. 6,200 with intexest ail|i3er cont. per 

KoY. mensem, executing a mortgage for that amount on the property of
the three joint proprietors. Subsequently on 4th January 1892 
the manager, also with the sanction of the District Judge, execut
ed another mortgage of the same property for Rs. 6,700 with 
interest at 1 per cent, per mensem, in favour of Golak Chandra 
Chowdhry now represented by the respondents. This mortgage 
recited the former mortgage of 23rd December 1890, and stated 
that it was executed to pay oil the amount due to Amar Chandra 
Kundu and the Grovernment revenue: and the money obtained on 
the later mortgage of the 4th January 1892 was so applied. On 
4th August 1891, EahimuUa Chowdhry, one of the throe joint 
proprietors executed a mortgage of his own share of the joint 
property for Es. 12,276 in favoiir of Amar Chandra Kundii. On 
that mortgage, in a suit in which EahimuUa alone was a defendant, 
Amar Chandra Kundu obtained a decree in execution of which 
he purchased the share of EahimuUa Chowdhry. The property 
was released from management on 1st April 1897.

The present suit was brought on 2nd April 1897 upon the 
mortgage of 4th January 1892 in favour of Golak Chandra Chow
dhry, the plaintiff. The plaint stated the value of the suit as 
Es. 7,700-14-11, and prayed fpr the usual mortgage decree.

The defendants in the' suit were the heirs of the tbree joint 
proprietors, who had died, since the execution of the mortgage, and 
one Lutful Huq, who had taken a lease of the property with the 
sanction of the District Judge. Amar Chandra Ktindu was after
wards added as a defendant to the suit as being a purohaser of 
part of the mortgaged property.

The defence of the original defendants, who put in written 
^atements, was that the manager had no power to incur the debt 
or to execute the mortgage even with the permission of the District 
Jtidge, and that there was no necessity for Borrowing the money, 

Amar Chandra Kundu filed a written statement in which he 
objected to being made , a. part̂ ., to the suit and disputed the
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plaintiffs claim. He set up Ltis mortgage and his puroliase and 
possession under it, and claimed priority as against tke plaintiff, 
and, that tlie suit sliould, as against Mmself, be dismissed.

• The District Judge was of opinion that the main question was 
whether the share of Eahimulk Ghowdhry sold in execution of 
the decree against him and purchased Tby the defendant Amar 
Chandra Kundu was liable for the debt incurred fco the plaintiff 
by the manager. As to this he said:—

"  It has been proved that the original mortgage was permitfced by the District 
Judge in order that the revenue due from the estate might he satiafiad. I am- 
of opinion that the power contemplated hy the words ‘  for the purposes of manag©' 
meat ’  includes the power to mortgage, and I  am not aware that such a proposition 
has,ever been dissented from before. Their Lordships o? the High Court have 
issued rules mider s. 100 of the Bengal Tenancy Act, in which it is provided that 
a manager shall not mortgage without the express sanction of the District Judge. 
This shows clearly that, in their opinion, the power to mortgage is conferred by 
the Act. Under the same proviso of the same section the powers which are g-ireft 
to the manager are talcen away from the co-owners, and I, therefore, hold 
that the mortgage created by Eahimulla is wholly invalid as against the present
plaintiff’s lien......................... Even if the mortgage were valid it would only b®
a second mortgage and the present plaintiif’s claim would have precedence. A* 
pointed out above, Amar Chandra had a mortgage from the common manager, and 
Bubseqnently toot a second mortgage from one of the owners. He stood by and 
allowed the common manager to borrow money in order to repay his debt, and 
xeceived the same, and ftever hinted th.afc h.e had a further claim. It is to me clear 
that the plaintifE would not have lent money on the mortgage, if he had been aware 
that there was a mortgage siiill in existence upon a tM^d share of the estate. It is 
true that no direct evidence has been offered, but the circamstances disclosed seem 
to be sufficient. I hold that in law and equity Amar Chandra Kunda is bound 
to treat the mortgage now in suit as prior to his mortgage, upon which his titW 
is based.”

The suit was, therefore, decreed with costs.
The defendant- Amar Chandra Kundu alone ap|)Qaled from 

this decision to the High Court, valuing his appeal at 
fes. 7,709-14-11, and a Division Bench of that Court ( A m e e e  
A l i  and B e e t t  JJ.) afiSrmed the decree of the District Judge* 
The material portion of their judgment was as follows

“ Two objections to the decree of the lower Court have been taken before u» 
by the learned counsel on Amar Chandra Kuadu’s behalf. J ’ira#, it is conteaded 
that the commoH manager had no power under the Bengal Tenancy Act to create- 
a mortgage, and that, therefore, the plaintiff’s deed is of no effect, certainly, as 
regards the share of Rahimulla purchased by Amar Chandra Kundu, In tli®- sacoiid
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plac, ifc is urged that Bahimulla had the power to crcato the movtgrtfre in favour 
of A mar Chandra Kundu under which the defendant jiurchiiscd his shtivo tmd is 
in possession, and that he is entitled to hold the same against the sii'bsequent 
mortgage executed by the common manager in favour of the plaintiff*

“ Ifc appears to us that both those contentions are untonable. Sub-s. 8 of s. 98 
of tho Bengal Tenancy Act describes the power vested in a connnon manager. 
It runs as follows;— He sliall, subicct to the control of tbe District Judge, for 
the purposes of management, esercise the same powers as tho co-owners joititly 
might, but for his appointment have exorcised,' and thou comes this important 
passage: 'and the co-owuers Bliall not exercise auy such power.’  Section XOO 
authorises the High Court to make from time to time rules defining the powers and 
duties of managers tinder tho foregoing section. In accordanco with the power givon 
to the High Court, rules have been framed, and one of those rules 5s in these terms; 
•]!fo manager shall have power to sell or inortgag'e any property, nor shall ha 
grant or renew any lease for any period exceeding three years without tho express 
sanction of tbe District Judge.’

" I t  waB contended that we must read the sentence relating to sale and mortgage 
Beparately from that relating to the granting and renewing of a lease, that is, 
we must read them thus : * No manager shall have power to sell or mortgage any 
property,’ and then, ‘ not shall he grant or rjnew any lease for «ny period exceeding 
three years without the express sanction of the District Judge/

" I t  is needless to say that the contetxtion, on, the face of it, is absurd, 'i'lw 
powers o£ the manager regarding sale or mortgage, or tho grant or renewal of 
a lease, stand on one and the same footing, and are subject only to the condition 
precedent that he must obtain the express sano.tlin of the District Judge. 
There can be no question that the manager is vested with the power to mortgage 
under the rule to which reference has been made, and in this >ase tho mortgagt-a 
of the 23rd December 1890 and the 4th January 1892 were ciffected witli the 
express sanction of the District Judge. It follows, thorefori*, that both those 
mortgages were perfectly valid. With tho proceeds of tho latfojr the previous 
mortgage was discharged and satisfied. What tho cffect o f that discliatg® 'wm 
we shall consider presently. To hold that the manager has no power to soil or 
mortgage would have the effect of frustrating the object far which, generally 
spealc’mg, a common manager is appoiutod. The management of a property 
ca.trics with it the obligation of paying the dues accruing upon it j and for the 
payment of the dues which may accrue from time to time, it may become necessary 
«ither to sell, mortgage, or grant a lease. To hold th»t a common manager may 
grant a lease, but may not sell or mortgage, would have, in our opioion, tho 
effect of nullifying the provisions made by the Legislature foie tho piirpow 
indicated in tho Act. But it is unnecessary to dwell further on this point, for th« 
rules framed by the High Court show clearly the construction to bo pxtt on sttb* 
Bection (3) of section 98 of the Bengul Tenancy Act.

"  Then arises the question whether Rahimulla had the power of creatinff m 
mortgage, while tho properties weie in the hands of the common, mnnager. In 
th® v'ew wo tako of the case it is not necessary to express any opinion upon 
this ppiat, but as tho question hw been raised wa desire to Indicftte that the
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words used in the section are clearly prohibitive; in other words, that wliile the 
common management exists, the powers of the co-owners must be regarded as ia 
abeyance; iind the reason for imposing that I'estriction is obvious. What the lights 
may be o£ a mortgagee taking a mortgage from a part-proprietorj when the pro« 
perty ia in tlie hands of a common manager, ia a question unnecessary to deter
mine in this case. It seems to us that so long as there ia a common manager, 
to allow the co-owners to exercise such power as is vested in the common manager, 
would be to defeat the purpose of his appointment. It follows, therefore, that 
the mortgage created by Eahimulla on the 4fch August 1891 cannot in any wtvy 
intt-rfere with, or derogate from the rights created under any transaction made 
by the common manager with respect to the joint properties.

Assuming, boweve*', that Eahimulla had the power of creating a mortgage 
which might have the effect of interfering with the rights claimed by the 
plaintiff as a mortgagee deriving his title from the common manager, wo have 
to see what the plaintiff’ s rights are hy virtue of the mortgage of the 4th January 
1893, the consideration for which went to satisfy Amav Chandra Kundn’s mortgaga 
of the 23rd Decembor 1890. It is clear, from the document executed io favour 
of the plaintiff by Oirish Chandra Kunda, that, the plaintiff never intended to 
give up the benefit of the first mortgage held by Amar Chandra Kundu. Towards 
tbe end of the mortgage-deed is the following covenant hy' the common manager: 
‘ and I shall redeem the mortgage-bond of Amar Chandra Kundn and deliver ib 
to you to your satisfaction.’ That, in our opinion, is an indication of the intention 
on the part of the plaintiff to keep alive the security of Amar Chandra Knndu 
In his favour- It is uiiuecessary to refer to the cases cited at the bar in support 
of this proposition. It is enough to say that any slight evidence would be 
sufficient indication of an intention to that effect, for the presumption, generally 
Bpeafcing, in the absence of any evidence to the contrary, is, that a person whose 
money goes to satisfy a prior mortgage intends to keep alive for his benefit 
that prior mortgage.

In this case, not only do we not find any evidence to rebut that presump
tion, hut we find a covenant on the part of the common manager which indicates 
to our mind, that the plaintiff, morfg'agee/ intended that his security should be 
kept alive. That being so, the position of the plaintiff is that, so far as the 
subsequent mortgage of 4th January 1892 is concerned, he will be substituted 
in the place of Amar Chandra Kundu by virtue of the discharge of the previous 
mortgage. The decree which has been made hy the District Judge, therefore, 
is perfectly correct, although the reasons stated by hico may not be aa clear as 
they might have been.

The appsal is accordingly dismissed, with costa.*'

In Ms petition of appeal to His Majesty in Ooimcil, tlio 
appellant stated the total net income of tJie property in suit to 
be about Rs. 1,611-12, and valued Ms appeal at twenty times that 
amoTint as being the ordinary market value of the property. H© 
stated that besides being over the appealable value of Rs. 10,000 
*Hhe appeal involved some enbstantial questions of law and the
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case fulfilled the requirements of S. 596 of the Civil Procedure 
Code, and was a fit case for appeal to His Majesty in Oounoil.”

The order of the High Court on. the petition was “ We think 
on the whole that this is a case in which a certificate for leave to 
appeal to His Majesty in Council ought to be granted.”

On this a|ipeal,
0. W. Arathoon, for the respondent, took a preliminary objec

tion that the appeal was not properly admitted. It was under 
the appealable amount, and there was no special certificate as, 
according to the decisions in Banursi Prasad v. Ka&hi Krishna 
N'arain{l), and Moti Ohand v. Qanga Prasad{2)  ̂ there should have 
Been.

[Their Lordships were of opinion that the case fell within that 
of Ifebh v. Macpherson{^) and that the certificate was therefore 
sufficient.]

JS. B. Haldane K.O. and A. PAilUpŝ  for the appellant, con
tended that the power of the manager appointed under s, 98 of 
the Bengal Tenancy Act was by s. 98 confined to the “ manage
ment ”  of the property, and did not include the power to sell or 
mortgage it. The rule made by the High Court under s. 100 was 
u t̂ra vires so far as it suggested such a power in the manager- 
Eeference was made to the Buies given in the Law of Bent and 
Eevenue in Bengal by Kedar Nath Eoy. Sub-s. (3) of s. 98 of 
the Bengal Tenancy Act did not, it was submitted, interfere with 
the power of the joint owners to deal with the property by 
mortgage or sale. The respondent’s mortgage was therefore 
invalid and did not affect the appellants’ right to EoMmuHa’s 
share, which he had acq[uired by purchase under his mortgage 
decree. Even if the mortgage sued on was valid, the appellant’s 
mortgage being prior in date, had priority. The evidence of any 
intention to keep alive the mortgage of 23rd December 1890 was 
insufficient.

M. AsquHh K.O* and 0, W. Arathoon, for the respondents, 
were not ca.lled upon.

(1) (1900) I. L. B. 28 AIL 227; (2) (1901) I. L. E, 24 All. lU }
h. U. 2fS I. A. 11. I,. R. 291. A. io,

(8) (X903) Ante, p. 57 j L. E. 80 I. A, 288.
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The judgment of tLeir Lordships was delivered by
S ir  AisfDREw Sooble. The Bengal Tenancy Act of 1885 

by s, 93 provides tbat wlien any dispute exists between co- 
owners of an estate or tenure as to the management thereof, and 
in consequence there has ensued, or is likely to ensue, (a) incon
venience to the public, or {h) injury to private rights, the District 
Judge may,”  upon proper application and under certain specified 
conditions, appoint a manager. ' The powers and duties of the 
manager are mainly to be found defined in s. 98, sub-s. {B) of 
which provides that “ he shall, subject- to the control of the 
District Judge, have, for the purposes of management, th-e same 
powers as the co-owners jointly might but for his appointment 
have exercised, and the co-owners shall not exercise any such, 
power.”  By sub-s. 8 of the same section “  he shall be removable 
by the order of the District Judge and not otherwise.”  And by 
S. 100 the High Court may from time to time make rules 
defining the powers and duties of managers under the foregoing 
sections.” Under this section th6 High Oonrt made a rule that 
“ no manager shall have power to sell or mortgage any property, 
nor shall he grant or renew any lease for any period exceeding 
three years, without the express sanction of the District Judge.”

Mr. Haldane took a preliminary objection tbat this rule was 
û î ra wres, sale and mortgage not being included in the terms “  for 
the purposes of majaagement ”  contained in 0. 98 (S) of the Act. 
There is no definition in the Act of what is to be included in the 
word “  management,”  and it must therefore be construed with, 
reference to the subject-matter of the Act itself. Their Lordships 
agree with, th-e learned judges of the High. Court at Calcutta in 
the opinion that “ to hold that the manager has no power to sell or 
mortgage would have the effect of frustrating the object fox which, 
generally speaking, a common manager is appointed. In India, 
the management of a property carries witb it the obligation of 
paying the dues accruing upon i t ; and for the payment of the 
dues which may accrue from time to time, it may become neces- 
sary eitber to sell, mortgage, or grant a lease. To hold that a 
common manager may grant a lease, but may not sell or mortgage, 
would have, in our opinion, the effect of nullifying the provisions 
made by the Legislature for the -purpose indicated in-the Act.”  ■
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Passing now to the facts of the case, it appears fcliat on the 
80th September 1890 a manager was appointed under the Act of 
an estate in Chittagong belonging to three oo-owaers named 
RahimuUa, Assanulla, and BasiruUa. There was a considerable 
amount of Government revenue due on the estate, and on the 
23rd December 1890 the manager, with the sanction of the 
District Judge, borrowed from the present appellant, Amar 
Chandra, the sum of Es. 6,200, at 1J per cent, per month interest, 
in order to pay off these arrears. To secure the advance he gave 
the appellant a mortgage on the property under his management. 
On the 24th November 1891, finding he could borrow at a lower 
rate of interest than that charged by the appellant, he obtained 
the sanction of the District Judge to carry out this purpose; and 
on the 4th January 1892 he executed a mortgage in favour of one 
G-olak Chandra for the sum of Bs. 6,700, with interest at 1 per 
cent, per month. With the money thus obtained he paid off the 
appellant’s mortgage.

In the meanwhile, on the 4th August 1891, the appellant 
obtained from Rahimulla, one of the co-owners, a mortgage of 
kis own share in the property; and subsequently brought a suit 
and obtained a decree against Eahimulla alone, in execution of 
which decree he purchased Eahimulla’s share.

The estate having been released from management under the 
Act, the hears of G-olak Chandra, on the 2nd April 1897, brought 
the present suit in the Court of the District Judge of Chittagong 
t̂o establish their claim under the mortgage of 4th January 1892, 
To this suit the appelant was made a party, and the sole question 
on this appeal is whether the mortgage of Bahimulla’s share to 
him gives him any right as against the mortgage of the whola 
property by the manager to Golak Chandra.

It appears to their Lordships that all that the appellant 
obtained under the mortgage by BahimuUa or his subsequent pxxr« 
chase of BahimuUa’s interest was that he should be substituted as 
a co-owner in the place of Rahimulla, and that whatever he took, 
whether under the mortgage or by reason of the purchase, was 
subject to any charge on the estate that might be properly 
incurred by the manager during the period of management. In 
this view no question of priority or subrogation arises, and it is
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unneoejsary to do more than enquire whetlier tlie mortgage to 
Golak Ohandra was a valid charge upon the estate. As already 
intimated, their Lordships think that it was.

The question raised in the Courts below, “  whether EahimuUa 
had the power of creating a mortgage while the properties were 
in the hands of the common manager, ’̂ has, in their Lordships  ̂
opinion, been incorrectly decided by the High Court. Bahimulla, 
no doubt, had no power of creating a mortgage on the whole estate ; 

'but there is nothing m the Act to take away his power of dealing 
with his own share. The words of section 9S(S) give to the mana
ger “ the same powers as the co-owners j ointly might but for his 
appointment have exercised,’  ̂ and the co-owners are prohibited 
from exercising “  any such power,”  that is, any power which they 
might jointly have exercised had no manager been appointed. 
The restraint upon them is oo-extensive with the power ooiif erred 
on the manager; it does not extend to the exercise of individual 
rights. In the view which their Lordships take, the acquisition of 
BahimuHa’s share in the property by the appellant made the 
appellant a co-owner of the property under the manager, and as 
such co-owner he is entitled to the benefit of the decree for 
redemption, which has been passed in the suit, with such alteration 
of the date for redemption as the High Court may find proper.

Their Lordships wUl humbly advise His Majesty that the 
appeal should be dismissed. The appellant must pay the costs of 
the appeal.

Appeal dismissed. 

Solicitors for the appellant: Watkina ^  Lempriere,
Solicitors for the respondents: T, L. Wihon ^ Go,
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