VOL. XXXI.] CALCUTTA SERIES.

CIVIL RULE.

Before Mr. Justice Harington and Mr. Justice Brett.

JADAB CHANDRA BAKXSHI
0.
BHAIRAB CHANDRA. CHUCEERBUTTY.*

Limitation—Instalment-bond-—Default in payment of instalments—Waiver,

In an instalment-bond it was stipnlated that on default being made in payment
of any one instalment, the ereditor would be at liberty to realize the amount covered
by all the instalments :—

Held, that in such a case limitation would run from the date of the first default,
unless there was a waiver by the creditor of the right to demand the whole, on a
defanlt, by a subsequent acceptance of an overdue instalment.

Hurri Pershad Chowdhry v. Nasib Singh({l) followed.

Mon Mokhan Roy v. Doorga Churn Gooee(2) veferred to.

Chunder Komal Das v. Bisassurrvee Dassia(8) dissented from.

Rusz granted to the petitioner, Jadab Chandra Bakshi, under
8. 25 of the Provincial Small Cause Courts Act, 1887.

The petitioner brought a suit in the Court of Small Causes at‘

Serampore against the defendant, Bhairab Chandra Chuckerbutty,
for recovery of a certain sum of money due on a registered instal-
ment-hond dated the 15th May 1895. The amount was payable
by seven instalments, and it was stipulated that on" failing to pay
any one of the instalments the creditor would be at liberty tp
realize the whole amount due on the bond. Bhairah Chandra

made default in respect of the first three instalments, but the

plaintiff (petitioner) stated that Bhairab paid the amount
due under the said instalments afterwards. The suit was brought
for the last four instalments on the 20th March 1903, that is,
more than six years after the date fixed for the payment of
the first instalment, which was duae on the 15th July 1895, but

#* Civil Rule No. 2831 of 1903,

(1) (1894) I L, R. 21 Calc, 542, 2) (1888) L L. R. 15 Cale. 502.
: (3) (1888) 18 C. L. R, 243,
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within six years from the date when the fourth instalmoent fell
due, 7.e. the 12th April 1897. ‘

The defence was that the suit was barred by lumitation.

The lower Court held that the payment of the overdue
instalment was not proved, and that the suit was barred by limit-
ation ; and it accordingly dismissed the plaintiff’s suit, Againsh
this decision the plaintiff moved the High Court and obtained
this Rule.

Babu Baidya Nath Dutt (Babu Khetter Mohan Ser with him) for
the petitioner. The suit being for money due under the last four
instalments was in time, as limitation [van from the date when
the fourth instalment fell dus. The bond gave the plaintift
Liberty to sue either for the entirc amount due on the bond, or
for money due on each instalment, The cases of Chunder Komal
Das v, Bisassurree Dassia(l), and Nilmadhub Chuckerbutty v. Bam-
sodoy Ghose(2) support the contention that the suit was not barred
by limitation. The plaintiff waived his xight to sue, inasmuch
as he abstained from suing when the defendant made default in
payment of the first three instalments: see Axticles 75 and 116,
Sch. II, of the Limitation Act (XV of 1877). Tho case of
Siteb Chand Nahar v. Hyder Malln(3) being in conflict with
the two oases cited above, the present case should bo referred to a
Full Bench.

Babw Shib Chandre Palit for the opposite party. The
plaintiff’s suit was barred by limitation, inasmuch as it was not
brought within six years from the date of the first default: sce
Mon. BMolwn Roy v. Durga Clurn  Gooee(4) Ilurri Perehad
Chowdhry v. Nasib Singh(5) and Sttab Chand Nakar v. Hyder

" Malia(3). Thers wasno waiver in this csge, as it was found by

the Uourt below that there was no payment by the dofendant of
the overdue instalments,

Harmveron axp Brrrr JJ. In this case a Tiule was granted
calling upon the opposite party to show cause why tho order of
(1) (1883) 13 C. T. R. 243. (8) (1806) 1. L. R, 24. Calc. 281

(2) (1883) I L. R. 9 Cale. 857, (4) (2888) L. L, R, 16 Cale, BOZs
{5) (1894} 1. L R, 21 Cule, 642,
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the Small Cause Court Judge of Serampore complained of should
not be set aside, or such other order made as to this Court might
seem fit. The order was an order dismissing the plaintifi’s suit on
the ground that it was barred by limitation. The plaintiff. sued
on a bond for money borrowed by the defendant. The condition
of the bond was that the money should be repaid in certain instal-
wents, and the material proviso which has to be considered in this
o086, 18 “and on failure to pay any one of the said instalments,
you,” that is, the plaintiff, *ghall be at liberty to realize the amount
covered by all the instalments immediately with interest ab the
above rate, until vealization.” The question that arises on this
proviso is: does the Statute of Limitation run from the date of the
first instalment in respect of which default is made, or is the plain«
tiff at liberty to sue for each instalment as it falls due under the
bond, taking the date of its falling due as the starting point for
limitation? In our opinion the question is concluded adversely
to the petitioner by authority. He relies on the case of Chunder
Komal Das v. Bisassurree Dassia(1), which is an authority for the
proposition that the decree-holder might realize the whole decree
at once upon default being made in payment of any one instal-
ment, or might waive his right to do so and seek to realize the
ingtalments, as they became due. But this case has been dissented
from expressly in the case of Hurri Pershad Chowdhry v. Nasid
Singh(2) and also in the case of Mow Mohun Roy v. Durga
Churn Gooee(8). In our opinion limitation under the Statute
begins to run from the time when the plaintiff first has his right
to sue, unless it is proved that he waived the right to demand the
whole on default being made in the payment of one of the instal-
ments and agreed, notwithstanding the default, to accept subse-
quently the instalments payable under the bond. It .is argued
in support of the rule that his abstinence from suing amounts to a
waiver of his right to sue for the whole. We do mnot agree with
that contention, but we agree with the observation made by the
learned Judges, who decided the case of Hurri Pershad Chowdhry
v. Nastb Singh(2), that mere abstinence from suing cannot
amount to waiver, and that there cannot be any waiver so as to

(L) (1883) 13 C. L. B. 243, (2) (1894) 1. L. R, 21 Cale. 542.
: (3) (1889) I, Ly R. 15 Calc, 502
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affect limitation save by payment and acceptance of an overdue
instalment.

It has been argued that in the presont caso the bond gives
liberty to the plaintiff either to sue for the whole or to sue for the
goparate instalments. That point has been disposed of by tho
same learned Judges in the observation next following that te
which we have referred. The Judges say that no distinetion can
be drawn bhetween a case in which it is provided that, on non-pay-
ment of an instalment, the whole amount shall become duo, and
one in which it is provided that on non-payment of an instalmont
the whole amount may be sued for. They point out that there is
no reagon why the limitation should begin to run in the case in
which the amount shall “become due under tho terms of the bond
on the first default’ and not in the case in which it may “ become
due under the terms of the bond on the first defanlt,” and it is clear
that there can be no distinetion because the real question is what

- is the date on which the plaintiff’s right to bring his action arose.

That being so wo follow the decision in Hurri Pershad Chowdhry
v. Nustb Singh(l) which, we may say, is consigtent with oll the
authorities under the English law on this point, Wo accordingly
discharge tho rule with costs.

Lule discharged.

(1) (1894) L L. R, 21 Cule. 642,



