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APPEAL FROM ORIGINAL CITIL.

Before Sir Jfrmois W . Maclean, K.G.LJE., Chief Justice, M->\ Jnstke H ill 
and M r, Justice Stevenit,
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Came o f Action—Jurisdiation—lloreiffn Jttdgmeni—Award, mit on-^ArUtrafmi 
Aci (52 and SS Viot. 0. 49) s. IS,

An award was made against the defendant iix England f oi' payment oS a coi’tahi 
Btim oi money to the plaintiffs, and an order imder s. 12 of tlic Arbifcration Act 
(S2 and 53 Viet. C. 49) was made tliorcon. The defoudiint, who sit Wio fciino of ilio 
o^mtnencoment o£ the snit was not dwelling, or carrying ou busiiieas, or iiorsonally 
worMug for gain, within tho'limits of tho ordinai’y Original Jurindictinu of thiw 
Court, in consideration of tho plaintiff’s agent (in Calcutta) nndisi'takiiig not to 
institnte any suit for a certain time, made a promise to pay in part ■£, 500 wltliin a 
certain period and tho balance of the aoioanfc of the award in time.

The plaintiffs instituted, with leave under cl. 12 of the Letters Patonii, this suit 
for the amount of the award:—

JSelcl, That under the ahove circumstances the considei’ation for tljo pronuso on 
the part of the plaintiffs’ agent was illusory, amounting only to a pronuHO on tlio 
defendant’s part to do -what he was already legally bound to do, and the tvavisaction 
formed no part of the cause of action, and this Court had no jiirisdietiou to try the 
suit.

“ Cause of action’ ’ defuied. Head v. Broivn (1) referred to.
Semble ; An order under s. 12 of the Arbitration Act (53 and 53 Viet. C. 40) 

enforcing an award made in England is not such a judgmoufc Uiafc a suit in a Court 
in this country can he instituted ou it as on a foreign judgiuont. But on tho fucts 
as stated above, the Court was at liberty to nuAo tho decree it did, cm tho footini  ̂
that the suit was one based on tho award and not on tho ordor made untler h, 12 of 
tho Arbitration Act.

Appea l̂ hj tlie defendants Beep Narain Singli.
U p to the time of liis death, which oooiuTod in tho year 1898^ 

Tej Narain Singh carried on hiisiiiess in tlio oiiy of London 
imder the name, siyle, and firm of T. N . Singh & Oo., and alica* 
Mb death hie, eon, the defendant, eariied on tiie said Iniwiiess in

Appeal from Original Civil, Fo. 8 of 1003, in Suit Ntj. 8M of 1002.

(1) (1888) L. B. 22 Q. B. I). 128.
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London under tlie same name and style. Certain dieputes and 
differences liaving arisen in England between tlie plain.tiffs, 
Madame Minnie Dietert and another, and the firm of T. N". 
Singh & Co., it was agreed that the differences should be submitted 
to the arbitration of Mr. English Harrison, K.O., and Mr. Henry 
Tindal Atlsioson, Barrister-at-Law, as arbitrators, and in case 
they were unable to agree, an Umpire should be appointed 
by the arbitrators.

On the 29th. March 1899, the said arbitrators appointed 
A. T. Laurence, Esq̂ ., K.O., as Umpire in relation to the 
disputes and differences. By his award, dated the 11th December 
1899, the Umpire awarded and determined, inter alia, {a) that 
ihe firm of T. N. Singh & Co. should pay to the plaintiffs 
the sum of £2,898-9 in full satisfaction of all claims between 
the parties; (d) that the firm of T. N. Singh & Co. should 
pay to the plaintiffs as rent for the fleet in the said award 
mentioned and fully described at the rate of <£25 per ship per 
annum, from the 1st January 1900 until such time as the said 
fleet shall be delivered in good order and condition by the 
firm of T. N. Singh & Co. to the plaintiffs; (c) that the firm 
of T. N. Sing & Go. should pay the first-named plaintiff the costs 
of the said reference to arbitration and of the award.

By an order made under s. 1 2  of the English Arbitration 
Act (52 & 53 Yict. 0. 49) on the 1st sf March 1900 by the 
High Court of Justice, Queen’s Eeucli Division of England, it 
was ordered that the said award, dated the 11th December 1899, 
should be enforced in the same manner as a judgment or order-, 
and that the costs of the application upon which the said order 
was made should be taxed and paid by the firm of T. N. 
Singh & Go.

The plaintiffs submitted that they were entitled to receive from 
the defendant interest at the rate of sis per cent, per annum on 
the sum and the costs awarded from the 1st March 1900.

In the 8 th paragraph of the plaint, the plaintiffs alleged that 
they had claimed from the defendant the amount that was due to 
them as aforesaid and had threatened and were about to take 
legal prooeediDgs against the defendant to enforce payment of 
the &ame, and thereupon and on the 19th of September 1902, and
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in tlie town of Oaloiitia, the deietidani; liad an ini.orview witli lh(i 
solicitor and corisiituted attornoy of tlio plaintifl’B̂  and to liini 
defendant promised tkat lio would pay tlio plaintlftrt’ {̂ Ituro, 
and said furfclier tkat lie waH ready and -willing to sign a bond 
in favour of tlio plaintiffs for tlie amouni; ihat. was duo to iJiom, 
and tiio defendant requostod tlio plaintiffs’ Baid Kolic.iior and 
constituted attorney to give liin i some little iinio, so tluit lio, 
the defendant, nng'lit pay tlie plaintiffrf’ elaiin. l>y in.stalnujuis. TIkj 
plaintiffs’ solicitor and constituted attorney asked tlio defendant 
to make an immediate payment of a sum of five luindri'4 
pounds in part payment of the plaintiffs’ (?laini, a/nd Ihe (h'lV'udaid; 
exi)ree8ing' hie inal)ility to do so, immodiatcly promised and 
agreed to pay to the plaintiffs’ solieitor and conHtiluted atifirney 
ihe sum of five hundred pounds in timo to enahln tlio plainiiifhi’ 
solicitor and constitutod attorney to forward thiH Kum to tho 
plaintiffs by the mail of the 9th Ootoher 1902. Th,o plainiilt'H’ 
Bolieitor and constituted attornoy informed tho dofonslant tha.t 
he would not bind the pkintilfs to anything, but tliat ho would 
refer all that had passed between him and the defendant to 
the plaintiffs, and also told the defendant, that if he would 
pay the sum of five hundred pounds witliin tho period ho liad 
]>romised, he the said solicitor and con.siitid-cd attorney would 
not proceed with the proposed suit, until lie lieard from the 
|.laintifPs, and thereupon in consideration that tho plaini.ilTn’ 
solicitor and constituted attornoy ■would forbear from taking 
Buch proceedings for tho recovery of the plaintiil'.s’ chiim, until 
he lieard from the plaintiffs, the defendant promitscd to pay io tlio 
plaintiffs’ solicitor and constituted attornoy tho said sum of ,i'50D 
within the period mentionedj and furihor promised to pay to Iiim 
the balance in Calcutta. He accordingly forbore io take any 
proceedings against the defendant during tho agi’ood period, Imt 
the defendant did not within that period  ̂ or at all, jmy the 
said Bum of £500 or any part of tho claim. Tho plaintiffts’ claim, 
amounted to i>3,lu5~12-4, or in Indian money E,s. 4(>,584-4 5'luj 
plain!iffs obtained leave und<a’ cl. 12  of tlio Lotttn's ratont.

The ordor of the Queen’s Bontsli Division was as follows
u p on  liearhig i.lic soliottovw Eov MailamG M innie l)ictf>ri, i'a}’ T . N . Siugli & Co., 

aufl \xim\ vcaditii; tUc ftfliauvit, o f A lfrnil W aito ii iik'd tin,' 1st dity
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3 . 9 0 0 If: is ordered bliat the said Madame Minnie Dietei-t: he at Yihevhy to euforctj 
the award dated the 11th day of December 1899 iu the above arbitration in the same 
manner as a judgment or order to the same effect.

And that the costs of this application he taxed and paid by the ahovenatned 
T, N. Singh & Co. to the said Madame Minnie Dietert or her solicitors.

Dated the 1st day of March 1900.”

The defenclant did not enter appearance and defend tlie suit 
wiien it was tried originally by A m e e r  A l i  J ., who made the 
following decree ex-parte :—

“  Suit to recover Rupees forty-six thousand five hundred and eighty-four and 
four annas on a iudgm(?nt of the High Court of .Tnsfcice, Queen’s Bench Division, 
England, with interest.

“  This ctiuse coming on this day for final disjiosal before the Hon’ble Ameer 
Ali, o.i.E,, one of the Judges of this Court, in the presence of counsel for the 
plaintiffs (the defendant not appearing either in person or by counsel):— It is ordered 
and dccreed that the defendant do pay to the j)laintiffs the sum of Rupees fifty-two 
thousaiui and eighty-seven and nine amias and one pie with interest thereon at the 
rate of six per cent, per annum from the date hereof until realization, and do also 
pay to the plaintiffs their costs of this suit (to be taxed by the Taxing Officer of 
this Court midorthe heading “ Class 1, short causes with interest thereon at the 
rate aforesaid from the date of taxation, until realization.”

The Advocate-'General {Ilon’bh 3Ir. J. T. Woodroffe) (Mr. Pugh 
and Mr. Asghiir with him) for the appellant. The order of the 
Queen’s Bench Division of the High Court in England under 
s. 12 of the English Arbitration Act («1 2 ' and 53 Viot. G. 49) is in 
faYour of one of the plaintiffs only; the other plaintiff did not 
join with her in making the application for the order. The lower 
Court has dealt with the suit as one on a foreign judgment. Î To 
interest can be allowed in a suit on a foreign judgment: Moazzim 
Homin Khan v. Raphael Robinson{V)  ̂ An order obtained in the 
High Court iu England enforcing an award under s. 12 of the 
Arbitration Act is a summary order made under a discretionary 
statutory jurisdiction, and does not operate as a judgment on 
which an action can be brought as on a foreign judgment; and 
if it is not a foreign judgment then the courts here would have no 
jurisdiction: JCmsm Mamoojee v. Isuf Mahomed 8uliman(2). The 
Judgments Extension Act (31 and 32 Yict. 0. 54) deals with judg­
ments obtained in Court and not with summary orders made under 
a statutory jurisdiction, which may be enforced as a judgment-

(1) (1901) I. L. R. 28 Calc. 6 i l .  (2) (1902) I. L. B. 29 Calc. 509.
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la  Wedmomhi)icl Qrvcn. and B lue Blale Oo. v. Fvilili'u{\), it 
has Tbeen held that a balance order aiidttr idiu Uomi'>a.idos Aot*., 
1863,-whkh is similar to the order in this oaHO in not a “  I'lidgmeiit,”  
It cannot ho snid that the suit ia oiio for oiii:(jrciii.g' i-he award* 
The right to bring an action on an award has noi< boon takon away 
by the English Arbitration Act, i;liongh nnder s. 12 of tho Act 
an award may be enforoodas a ju d g n iG n t : linssull on Arbitration,, 
8th ed., p. 309 and The plaintiffs might onfoi’co tlio award 
as a judgment, but unless tho proper procodni’G bo I’ollowod and 
the judgment obtained npon tho award, no snit can be instituted 
as on a foreign judgment. • In cases under tho Public Demands 
Eecovery Act in this country it has been ludd that, iinloBS tlie 
proper procedure be followed, a cortificato made nnder tlie pro- 
visions of the Act shall not have tho force and offoet ol‘ a dooree : 
Malmmd Ahdul IIai v. Giijraj Sahai(̂ 2), Baijmth Sahm v. 
Mamgut Singhi )̂  ̂ and CJmnder Ivumar Muherjee v. TM Becviiary 
of State for IncUa{4:),

[ M a c le a n  CJ. Assuming it is not a foreign jndgmont, may 
not the suit be considered on the pleadings as on© on tlio award F] 

Beading the decree with the pleadings it is oloax' iliat it is 
not a suit on the award. The award has not been proved.

"Whether it be a suit on a foreign Judgment or on an award, 
the lower Court had no jurisdiction to entertain it. It has not- 
been suggested that the defendant at tho time of tho oonimen ce­
ment of the suit dwelt, or carried on business, or personally worked 
for gain within tho limits of the jurisdiction of th.is Court, It has 
been attempfed to make out that a part of tho cause of action 
arose mthin such limitsj and it will bo contended tliatloavo having 
been obtained under cl. 12 of the Letters I'atont, no objeot ion 
on the ground of Jurisdiction could bo raised: see paragrapli 8  

of the plaint. But the plaintilfa’ riglit to the romody asked for 
is independent of what lias been put forward in that paragraph. 
As to what is tho true definition of “ Cause of action/' see liemi v, 
Broivu{b)  ̂I)oya Narain Tewary^, Seoretary of State for 
KelUe v. FraBer(7),

(1) [1801] 3 Ch. 15.
(2) (1893) I. li. E. 30 Calc. 820 j

L. R. 20 I. A. 70.
(8) (1896) I. L. R. 23 Ode. 77S.

(4) (10001 I, L. R. 27 Cttle, 698.
(5) (1888) L. R. 22 Q. B. I). 128.
(0) (1886) I. L, B. 14 Oak'. 260.
(7) (1S77), I. h. li, 2 C«le, iiB.
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Mr. Biinne {Mr. Knight •with, him) for the respondent. The 
parties did not consider it a suit on a foreign judgment. The 
fact that tiie learned Jndge gave interest, shows that he treated 
the suit as on the award. The preamble in a decree does not 
prove a n y th in g. The inference would be that the suit was on the 
award,

[ H il l  J. That leave was given under cl, 12 of the Letters 
Patent also shows that the suit was not on a foreign judg­
ment.]

The award was put in as evidence which would not be neces­
sary if the suit was on a foreign judgment. The award having 
been iiled in the Court in England became a record of that Oourtj 
and no proof of the award was necessary. The suit is a suit on 
the award on which an order under s. 12 of the English 
Arbitration Act has been made. What the effect of that order is, 
is a different question.

In paragraph 8  of the plaint we state, which statement remains 
unchallenged because the defendant allowed judgment to go by 
default, how a part of our cause of action arose within the limits 
of the Original Jurisdiction of this Court and then leave under
ol, 1 2  has been obtained. A  demand followed by a promise to 
pay the amount of the award in Calcutta, is a cause of action in 
Calcutta.

I  rely upon the cases cited by the learned Advocate.G-eneral 
for the definition of “  Cause of action ”  and also on Eoghoomth 
Mmer v, GoUndnarain{l),

[MACI.3SAN 0 J . I f you had not said a word of what you have 
stated in paragraph 8  of your plaint, 'you had a right to get a 
decree upon the award for the whole amount. You did not 
require any fresh promise to pay.]

The question of jurisdiction goes to the root of the ease, and 
if your Lordships are against me on the point of jurisdiction, I  need 
not argue the point of foreign judgment. I  am out of Court 
whether the suit be taken as one on the award or on a foreign 
judgment.

1903
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(1) (1805) I. jj. B. 22 Calc. 451.
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M aclean OJ. The undisputed facts iu tliis oaso aro as 
follows

Up to the time of his deatli, whioli ocoiUTcd in  1898̂  ono 

Toinarain Singh Bahadur carried on business iu tho City of 
London under the name of T. N. Singh & Co., and after IiIb 
death the defendant carried on the same buBiness under tho same 
title. Disputes arose between the present plaintill’s and tho firm 
of T. N. Singh & Go.; those disputes were roforrod to tho 
arbitration of certain ■well-known members of the English Bar, 
and on the 29th of March. 1899, Mr. Laurence, K.O., a well-known 
member of the Bar, was appointed Umpire, and he by his award 
dated the 11th of December 1899, directed that a large sum should 
be paid by the defendant to the plaintiffs with certain costs. By 
an order of the 1st March 1900 made by the High Court of 
Justice, Queen’s Bench Division of England, it was ordered that 
the award dated the 11th of December 1899 should be enforced 
in the same manner as a judgment or order, and that the costs 
of the applicatioja upon which the order was made should be taxed 
and paid by the firm of T. N. Singh & Go. The award is 
annexed to the schedule to the plaint. The money was not paid, 
and the plaintiffs have sued on the Original Side of this Court? to 
reeover the sum mentioned in the award, with interest at the 
rate of six per cent, per annum, and also asked that the defendant 
should pay the costs of the suit.

The matter came before Mr. Justice Amoer AU as an un­
defended action: and the learned Judge made a decree on tho 
1 2 th February 1903 in favour of the plaintiffs for the sum which 
they asked for. The defendant has appealed. It is hardly neces­
sary for me to dwell upon the inconvenienco, to say the least, of 
this method of procedure. We have not the advantage of tlio 
views of the Oouxt below, nor has the Judge of the Couit below had 
an opportunity of expressing his opinion upon tho legal points 
now raised. However, the appellant is within his rights, and I  
will say no more about it.

There are three points upon which it is urged that tho judg­
ment of the Court below is not sustaitiable and tho suit ought 
to have been dismissed,—first, that the order of the Ist of March 
1900 of the High Court of Justice is not a foreign judgment
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within the meaning of that term; secondijj, that the suit is not 
a suit iipoii the award; and, thirdly, whether it was a suit upon 
the judgment or whether it was a suit upon the award, the Court 
below had do  jurisdiction to entertain it.

I f the latter point be ■uell founded? the two earlier points 
become immaterial. The inclination of my opioion is that the 
order oE the 1st March 1900 is not such a judgment as to entitle 
the plaintiffs to sue upon it in this Court to recover the monies 
awarded to them by the award: but it is unnecessary to finaEy 
decide this. Again, looking at the frame of the pleadings, I  should 
be disposed to say that it was open to the Court; to make the 
decree it did, ou the footing that the suit was one based upon 
the award rather than upon the order of the 1st of March 1900, 
But as I have already pointed out these matters are immaterial, 
if we are of opinion that the Court below had no jurisdiction to 
entertain the suit. The jurisdiction of the Court is given by 
section 12 of the Letters Patent of 1865, and the real question 
we have to consider is whether “ the caase of action has arisen 
either wholly or, in case the leave of the Court shall have been first 
obtained, in part within the local limits of the Ordinary Original 
Jurisdiction of the High Couit.”  It has not been suggested 
that the defendant at the time of the commencement of the suit 
dwelt or carried on business or personally worked for gain within 
such limits.

The contention of the plaintiffs is that the cause of action in 
part arose within the local limits of the Ordinary Original Juris­
diction of the High Court, and that, as the leave of the Court was 
obtained, the Court had jurisdiction to entertain it. The question 
then, is, “ Did the cause of action, in part, arise within the local 
limits of the Ordinary Original Jurisdiction of the High Court?”

If we regard the suit either as one upon the judgment or upon 
the award, the cause of action did not arise within the limits 
I  have referred to. But it has been ingeniously argued that, 
having regard to the allegations in paragraph 8 of the plaint and 
taking them to be proved, the cause of action, in part, arose within 
the local limits of the Ordinary Original Jurisdiction of the Court.

"What the true definition of the cause of action is has been 
the subject of many decisions, and one of the most recent upon
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the poiut, which in England has, I  believo, boon generally acoeptod 
and, whioh I  think, we may safely follow in India, is tliat of Mead 
T. Brown (1). There Lord Eshor, then Masfcor of the Bolls, says: 
“  It has been defined in O ooh  v . Gill (2) to be this : every fact 
which it would bo necessary for the plaintiff to prove, if traveraed, 
in order to support his right to the jndgment of tlie Court. It 
does not comprise every piece of eTidonce wliioli is iiocosBary to 
prove each fact, but every fact, wliioh. is necessary to bo proved.” 
Lord Justice Fry says : “  Evorytliing which., if not proved, gives 
the defendant an immediate right to judgment, must be part 
of the cause of action.”  Lord Justice Lopes says: “ It includes 
every fact which, it would be necessary to prove, if traversed, in 
order to enable a plaintiff to sustain his action.’^

Applying that definition to the present case, whether wo 
regard this suit as one upon th.e order of tlio 1st March. 1900 or as 
one upon the award, would it liave been necessary for the 'plaintiffs 
to prove the allegations in the 8th. paragraph of the plaint before 
they could have recovered? I think not. "When the plaintiffs had 
proved the judgment, if the suit can properly be regarded as one 
upon a judgment, or the award, if as one upon the awards they had 
proved all that was necessary for them to prove. Applying Lord 
Justice Fry’s test, if the plaintiffs had not proved the facts alleged 
in paragraph 8, would the defendant have been immediately 
entitled to judgment ? I  should say not.

If the facts stated in paragraph 8 amount to anything, they , 
would appear to suggest some new bargain, the consideration for 
which moving from the defendant is not very apparent. But the 
jplaintiffs are not suing independently upon this new bargain; 
they are suing either on the judgment or on the award, no part 
of which cause of action arose within the local limits of the 
Original Civil Jurisdiction of the Court. On this ground, it 
seems to me that the lower Court had no jurisdiction to pass the 
decree under appeaL

It is unfortunate that this point was not dieouseed in the 
lower Court, but, as I  have said, it is open to the plaintiff to raise 
it here. The appeal therefore must succeed on this point.

(1) Im S )  L. K. 22 Q. B, D, 128. (2) (1878) I,. E. 8 a. P, m
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■ UBder tlie oircumstaiices, I do not 
in wlii.cli \Ye oiiglit to allow any costs.

think tkat tliiB is a case

H ill J. I  am of the same opinion, and I only wisli to add 
witli respoot to the question wliether any part of the plaintifSs’ 
cai'tse of action arose in Calcutta, that it appears to me that what 
is asserted in the 8th paragraph in the plaint to hare taken place 
between the solicitor for the plaintiffs and the defendant in the 
month of September 1902 did not alter the legal relations of the 
parties. It seema to me that the undertaking on the part of 
Mr. Leslie, (the plaintiffs’ isolioitor) to forbear from instituting 
their suit, imtil he had heard from his clients in consideration of the 
defendant agreeing to pay immediately the sum of five hundred 
pounds was not an undertaking which under the circumstances 
of the case was enforceable in law, or which had any effect upon 
the legal position of the parties. If Mr. Leslie had instituted 
the suit within that period, and the defendant on the footing of 
his undertaking objected that it was premature, the objection 
would not have been, I  think, maintainable; for the consideration 
upon which Mr. Leslie’s promise was founded was illusory, amount­
ing as it did only to an undertaking on the part of the defendant 
to do that which ho was already legally bound to do. I do not 
think that an event, to which no legal effect attaches, can‘enter as an 
element into the creation of a cause of action, and for that reason 
the argument which was advanced here on behalf of the plaintiffs 
that, by reason of what took place between their attorney and 
the defendant in September 1902, part of the cause of action 
arose in Calcutta, cannot, I  think, be maintained. That transaction 
to my mind formed no part of the cause of action.

I  quite agree in what has fallen from my Lord, and I  merely 
wish to add what I  have now said as it appears to me to have, 
its bearing upon the question of jurisdiction.

Steven s J. I  concur.

s . C.. B.

Attorneys for the appellant: Fuffh ^ Co. 
Attorney for the respondents; A, Mindŝ

Appeal allowed.
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