374

1908

Dec. 2.

OALCUTTA SERLES. [VOL. XXX1,
APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis W. Maclean, X.C.I.L., Chief Justive, My. Justive ILlL
and Mr. Justice Stevens.

DEEP NARAIN SINGIL

0

DIETERT.*

Cause of A etion-—Jurisdiction—Foraign Judgment—dward, sutl on-—drbibration
det (52 and 53 Viet. €. 49) 5. 12,

An sward was made against the defendnnt in Englond for payment of a certain
gum of money to the plaintiffe, and an order mnder 8,12 of the Avbitrabion Ak
(52 and 53 Vict. (. 49) was made thercon. The defendant, who at the timo of the

rmencement of the snit was not dwelling, or carrying on husiness, or personally
working for gain, within the Bimits of the ordinary Original Jurisdiction of this
Court, in consideration of the plaintiff’s agent (in Calentta) undertaling not to
institubo any suit for a certain time, made a promise to pay in port £ 500 within a
certain period and the balance of the amount of the award in time.

The plaintiffs instibuted, with leave under ¢l 12 of the Liettcrs Putont, this suit
Zor the amount of the award :—

Held, That under the above circumgtances the eonsideration for the promise on
the part of the plaintiffs’ agent was illusory, amounting only fo a promise on the
dofendant’s part to dowhat he wus already legally bound to do, and the transaetion
formed no part of the canse of action, and this Conrt had no jurisdiction to try the
snib.

« Cause of action” defined, Read v. Brown (1) referred to.

Semble: An order uuder 5. 12 of the Arbitration Act (62 and 63 Viet. ¢ 40)
enforcing an award made in England is not such u judgment thab a suit in o Cowt
in this conntry can be instituted on it as on o foreign judgment,  Bub on ilie fucts
as stated above, the Conrt was at Tiberty to mako the deeres it did, o the footing
that the suit was one bused on thu award and not on the order made under s, 18 of
the Arbitration Act.

Arrran by the defendant, Deep Narain Singh.

Up to the time of his death, which oconrred in tho year 1808,
Toj Narain Singh carried on business in the cily of London
under the name, style, and firm of T\ N. Singh & Co., and alter
hig death his gon, the defendant, carrvied on the said business in

% Appeal from Original Civil, No. § of 1903, in Suit No, 814 of 1902,

(1) (188%) L. R. 22 Q. B. D. 128,
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London under the same name and styls. Certain disputes and
differences having arvigen in England between the plaintiffs,
Madame Minnie Dietert and another, and the firm of T. N,
Singh & Co., it was agreed that the differences should be submitted
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to the arbitration of My, English Harrison, K.C., and Mz, Henry Drreen

Tindal Atkinson, Barrister-at-Law, as arbitrators, and in ocase
they were unable to agree, an Umpive should be appointed
by the arbifrators.

On the 29th March 1899, the said arbitrators appointed
A. T. Laurence, Isq., I{.C., as Umpire in relation to the
disputes and differences. By his award, dated the 11th December
1899, the Umpire awarded and determined, ikter alia, () that
the firm of T. N. Singh & Co. should pay to the plaintiffs
the sum of £2,898-9 in full satisfaction of all claims between
the parties; (0) that the firm of T. N, Singh & Co. should
pay to the plaintiffis ag rent for the fleet in the said award
mentioned and fully described at the rate of £25 per ship per
‘annum, from the 1st January 1900 until such time ag the said
fleet shall be delivered in good order end condition by the
firm of T N. Bingh & Co. to the plaintiffs; (¢) that the firm
of M. N. Bing & Co. should pay the first-named plaintiff the costs
of the said reference to arbitration and of the award.

By an order made under s. 12 of the English Arbitration
Act (62 & 53 Viet, C. 49) on the 1st of March 1900 by the
High Court of Justice, Queen’s Bench Division of England, it
was ordered that the said award, dated the 11th December 1899,
should be enforced in the same manner ag a judgment or order,
and that the costs of the application upon which the said order
was made should be faxed and paid by the firm of T. N.
Singh & Co. :

The plaintiffs submitted that they were entitled to receive from
the defendant interest at the rate of six per cent. per annum on
the sum and the costs awarded from the 1st March 1900.

In the 8th paragraph of the plaint, the plaintifts alleged that
they had claimed from the defendant the amount that was due to
them as aforesaid and had threatened and were about to take
legal proceedings against the defendant fo enforce payment of
the same, and thereupon and on the 19th of September 1902, and
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in the town of Calontta, the defendant had an interview with the
wolicitor and constituted attornoy of the plaintifly” and to him the
defendant promised that he would pay thoe plaintiffy’ eluir,
and said further that he was veady and willing to sign u bond
in favour of the plaintiffs for the amount that was due to them,
and the defendant requested the plaintilly’ said solicifor and
constituted attorney to give him some Little time, so that he,
{he defendant, might pay the plaintiffs’ elaiin by instalments.  The
plaintiffs’ solicitor and constituted attorney asked the defondant
to make an immediate payment of a sum of five hundred
pounds in part pyyment of the plaintiffs’ claim, and the defendant,
exprassing his inability to do so, immediately promised and
agreed to pay to the plaintiffs’ solicitor and consliiufed at{orney
the sum of five hundred pounds in time to enable the plaintifly’
rolicitor and constituted attormoy 1o forward {his swum to {he
plaintifis by the mail of the 9th October 1902,  Tho plaintiffy’
solicitor and constituted attorney informed the dofondant that
he would mnot bind the plaintiffs to anything, but that Lo would
refer all that had passed between him and 1he defondant {o
the plaintiffs, and also told the defendant, that if he would
pay the sum of five hundred pounds within the period he had
promised, he the said solicitor and constituled attorney woull
not proceed with the proposed suit, wuntil he heard from {he
plaintiffs, and thereupon in consideration that the plaintify’
solicitor and constituted altorney would forbear from {aking
such procoedings for the recovery of the plaintifly’ claim, wntil
he heard from the plaintiffs, the dofendant promised fo pay {o the
plaintifls’ solicitor and constituted altornoy the said sum of £H00
within the poviod mentioned, and furthor promised to pay to Lim
the balance in Caleutta. Ilo accordingly forbore 1o take any
proceedings against the defendant during tho agreod pexiod, bul
the defendant did not within that period, or at all, pay the
said sum of £500 or any part of tho claim. The plainliffs’ claim
amonnted to £3,105-12-4, ov in Indian money Rs. 46,6844, The
plaintiffs obtained leave under ¢l. 12 of the Liolfers Putend.

The ordor of the Queen’s Beneh Division was as follows r

“ Upon hearing the solicitors for Madwme Minnie Dietert, for T N, Siagh & Cu.,
aud upen reading the aflidavit of Alfred Robert Warzen fited the Lst dny of Mateh
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1000 :~1% 1y ordered thab the said Madame Minnie Dietert be at Lberty tu euforee
the award dated the 11th day of December 1899 in the above arbitration in the same
manner a8 & judgment or order fo the same effect.

And that the costs of this application be taxed and paid by the abovenamed
T. N, Singh & Co. to the said Madame Minnie Dietert or hex solicitors.

Dated the 1st day of March 1900.”

The defendant did not enter appearance and defend the suit
when it was tried originally by Amrrr AriJ., who made the
following decree ex-parte :—

“ Buif to recover Rupees forty-six thousand five hundred and eighty-four and
four annas on a judgment of the High Court of Jusbice, Queon’s Bench Division,
England, with interest,

# This cause coming on this day for final disposal before the Hon’ble Ameer
Ali, 0.1, one of the Judges of this Court, in the presence of counsel for the
plaintiffs (the defendant not appearing eitherin person or by counsel):—It is ordered
and deereed that the defendant do pay to the plaintifls the sum of Rupees fifty-two
thousund and cighty-seven and nine anmas and one ple with interest thereon at the
rate of six per cent. per annum from the date heveof until realization, and do also
pay to the plaintifls their costs of this suit (to be taxed by the Taxing Officer of
this Court under the heading “ Class 1, short eauses ) with interest thereon at the
rate aforesaid from the date of taxation, uutil realization”

The Aduvocate-General (How'ble My. J. T Woodrogle) (Alr. Pugh
and Mr. Asghur with him) for the appellant. The order of the
Queen’s Bench Division of the High Court in England under
& 12 of the English Arbitration Act (52 and 83 Viot. C. 49) is in
favour of one of the plaintiffs only; the other plaintiff did not
join with her in making the application for the order. The lower
Court hag dealt with the suit as one on a foreign judgment. No
interest can be allowed in a suit on a foreign judgment : Moazsim
Hossein Khan v. Raphael Robinson(l). An order obtained in the
High Court in England enforcing en award under s. 12 of the
Arbitration Act is & summary order made under a diseretionary
statutory jurisdiction, and does not operate as a judgment om
which an action can be brought ason a foreign judgment; and
if it is not a foreign judgment then the courts here would have no
jurisdiction: Kassim Mamoojee v, Isuf Makomed Sulliman(2). The
Judgments Extension Act (31 and 32 Vict. C. 54) deals with judg-
ments obtained in Court and not with summary orders made under
a statutory jurisdietion, which may be enforced as a judgment-

(1) (1901) T, L. R, 28 Cule. 63l (2) (1902) L L. R. 28 Cale. 509,
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In Westmorslund Gieen and Blee Slade Co. v Feilden(1), i
hag been held that o balance order under the Companies Act,
1862, which is similar to the orderin this case isnol a *judgment.”
It cannot be gaid that the suit is one for cuforcing the wward,
The right to bring an action on an award has nol boen taken away
by the English Avbitration Act, though wunder s. 12 of the Act
an award may be enforecd as o judgmont : Russell on Axbitvation,
8th ed., p. 302 and seg. The plaintifls might enfores the award
as a judgment, but unless tho proper procodure he followed and
the judgment obtained upon the award, no suit can be instituted
ason a foreign judgment.- In cages under tho Public Demands
Recovery Act in thig country it has heen held {hat, wnloss the
proper procedure be followed, a certificate made under the pro-
visions of the Aect shall not have the force and effoct of a decroo:
Mahomed Abdul Hoi v, GQujraj Schai(2), Baiinath Suhai v.
Ramgut Singh(3), and Chunder Kumar Mukerjee v, The Secvetary
of State for India(4).

[Macrean C.J.  Assuming it is not a foreign judgment, may
not the suit be cousidered on the pleadings as one on the award ¥

Reading the decree with the pleadings it is cloar that it is
not a suit on the award. The award has not becn proved.

‘Whether it be a suit on a foreign judgment or on an award,
the lower Court had no jurisdiction to entertain it. It has moi
been suggested that the doefendant at the time of tho commenco-
ment of the suit dweolb, or carried on business, or personally workod
for gain within the limits of the jurisdiction of this Comt. It has
been attempted to make out that a part of the cause of action
arose within such limits, and it will be contendod thatloave having
been obtained wunder cl. 12 of the Letters Datont, no ohjection
on the ground of jurisdietion eould bo raised: sce paragraph §
of the plaint. But the plaintiffy’ right to the remody asked fov
is independent of what has been put forward in that paragraph.
As to what is tho true definition of “ Cause of action,” seo Read v.
Brown(d), Doya Nurain Tewary v. Secretary of State for India(V),
Keltie v, Fraser(7).

(1) [1801] 3 Ch. 15. (1) (1900 I, L. R. 27 Cale. 698,
(2) (1893) L L. R. 20 Cale. 826;  (5) (1888) L. R.22 Q. B. D, 128,
L. R. 20 L A. 70. (6 (1886) . L. R. 14 Cule. 286,

(8) (1896) L Ya R. 23 Cule, 776, (ry (1877). 1. L. K. 2 Cules 446,
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My, Dunne (Mr. Enight with him) for the respondent. The
parties did not consider it a suit on a foreign judgment. The
fact that the learned Judge gave interest, shows that he treated
the suit a3 on the award. The preamble in a decres does not
prove anything. The inference would be that the suit was on the
award,

[(Hizn J. That leave was given under cl. 12 of the Letters
Patent also shows that the suit was not on a foreign judg-
ment. ] ,

The award wag put in as evidence which would not be neces-
gary if the suit was on a foreign judgment. The award having
been filed in the Court in England became a record of that Court,
and no proof of the award was necessary. Tho suit is & suit on
the award on which an order under s. 12 of the English
Arbitration Act has been made. What the effect of that order ig,
is a diffevent question.

In paragraph 8 of the plaint we state, which statement remaing
unchallenged because the defendant allowed judgment to go by
default, how a part of our cause of action arose within the limits
of the Original Jurisdiction of this Court and then leave under
cl. 12 has been obtained. A. demand followed by a promise to
pay the amount of the award in Caleutta, is a cause of action in
Caloutta, ‘

I rely upon the ocases cited by the learned Advocate-General
for the definition of “ Cause of action” and also on Roghoonath
Misser v, Gobindnarain(1L).

[Macrran CJ. If you had not said a word of what you have
. stated in paragraph 8 of your plaint, you had a right to get a
decree upon the award for the whole amount, You did not
require any fresh promise to pay.]

The question of jurisdiction goesto the root of the case, and
if your Lordships are against me on the point of jurisdiction, I need
not argue the point of foreign judgment. I am out of Court
whether the suit be taken as one on the awsrd or on a foreign
judgment. : '

(1) (1895) T. L, R. 22 Cale, 451,
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1903 Macrean (.J. The undisputed facts in this case wre oy
Dme followa 1—
NARATY Up to the time of his death, which ocourred in 1898, ono
SHZSH Tojnarain Singh Bahadur carried on business in the City of
DISTERT. 7 ondon under the name of T. N. Singh & Co., and affer his
M%CLTEAN death the defendant carvied on the same business under the same

title. Disputes arose between the present plaintiffs and tho firm
of T. N. Singh & Co.; those digputes were refmred to tho
arbitration of certain well-known members of the Englich Bar,
and on the 29th of March 1899, Mr. Laurence, X.C., a well-known
member of the Bar, was appointed Umpire, and he by his award
dated the 11th of December 1899, directed that a large sum should
be paid by the defendant to the plaintiffs with certain costs, By
an order of the 1st March 1900 made by the Iligh Cowrt of
Justice, Queen’s Bench Division of England, it was ordered that
the award dated the 11th of Decembeor 1899 should be enforced
in the same manner as o judgment or order, and that the costs
of the applicatiom upon which the order was made should be taxed
and paid by the firm of T. N. Singh & Co. The award is
annexed to the schedule to the plaint. The money was not paid,
and the plaintiffs have sued on the Oxiginal Side of this Court to
regover the sum mentioned in the award, with interest at the
rate of six per cent. per annum, and also agked that the dofendant
should pay the costs of the suit.

The matter came before Mr. Justice Ameer Ali as an un-
defonded action: and the learned Judge made o decreo on the
12th February 1903 in favour of the plaintiffs for the sum which
they asked for. The defendant has appealed, It is hardly neces-
gary for me to dwell upon the inconvenience, to say the loast, of
this method of procedure. We have mot the advantage of the
views of the Court below, nor has the Judge of the Court below had
an opportunity of expressing his opinion upon the legal points
now raised. However, the appellont is within his yights, and I
will say no more about it.

There are three points upon which it is urged that the judg-
menb of the Court below is not sustainable and the suit ought
to have boeen dismissed,—first, that the order of the Ist of March
1900 of the High Court of Justice is not a foreign judgment
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within the meaning of that term; secondly, that the suit is not
a suit upon the award; and, fhirdly, whether it was a suit upon
the judgment or whether it was a suit upon the award, the Court
below had no jurisdiction to entertain it.

If the latter point be well founded, the two earlier points
become immaterial. The inclination of my opinion is that the
order of the 1st March 1900 is not such a judgment as to entitle
the plaintiffs to sue upon it in this Court tu recover the monies
awarded to them by the award: bub it is unnecessary to finally
decide this. Again, looking at the frame of the pleadings, I should
be disposed to say that it was open to the Court to make the
decree it did, on the footing that the suit was one based upon
the award rather than upon the order of the Ist of Mareh 1900.
But as I have already pointed out these matters are immaterial,
if we are of opinion that the Court below had no jurisdiction to
entertain the suit. The jurisdietion of the Court is given by
gection 12 of the Letters Patent of 1865, and the real question
wo have to consider is whether “the cause of action has arisen
either wholly or, in case the leave of the Court shall have been first
obtained, in part within the local limits of the Ordinary Original
Jurisdiction of the High Court.” It has not been suggested
that the defendant at the time of the commencement of the suit
dwelt or carried on business or personally worked for gain within
such limits. ‘

The contention of the plaintiffs is that the cause of action in
part arose within the local limits of the Ordinary Original Juris-
diction of the High Court, and that, as the leave of the Court was
obtained, the Court had jurisdiction to entertain it. The question
then is, “Did the cause of action, in part, arise within the local
limits of the Ordinary Original Jurisdiction of the High Court ?”

If we regard tho suit either as one upon the judgment or upon
the award, the cause of action did not arise within the limits
T have referred to. But it has been ingeniously argued that,
having regard to the allegations in paragraph 8 of the plaint and
taking them to be proved,the cause of action, in part, arose within
the local limits of the Ordinary Original Jurisdiction of the Court.

What the true definition of the cause of action is has heen
the subject of many decisiors, and one of the most recént upon
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the poiut, which in England has, T beliove, beon generally accepted
and, which I think, woe may safely follow in India, is that of Read
v. Brown (1). There Lord Eshor, then Master of the Rolls, says:
“TIt has been defined in Cooke v. Gill (2) to Do this: overy Eack
which it would be necessary for the plaintiff to prove, if traversed,
in order to support his right to the judgment of the Court. It
does not comprise every picce of evidence which i necossary to
prove each fact, but every fact, which is necessary to be proved.”
Lord Justice Fry says : “ Everything which, if not proved, gives
the defendant an immediate right to judgment, must be part
of the cause of action.” Toord Justice Liopes says: “It includes
every fact which it would be necessary to prove, if travorsed, in
order to enable a plaintiff to sustain his action.”

Applying that definition to the presont ecase, whether we
regard this suit as one wpon the order of the Lst March 1000 or as
one upon the award, would it have been necossary for the plaintiffs
to prove the allegations in the 8th paragraph of the plaint bofore
they could have recovered? I think not. When the plaintiffs had
proved the judgment, if the suit can properly be regarded as one
upon a judgment, or the award, if as one upon tho award, they had
proved all that was necessary for them to prove. Applying Liord
Justice Fry’s test, if the plaintiffs had not proved the facts alleged
in paragraph 8, would the defendant have boen immeodiately
entitled to judgment? I should say not,

If the facts stated in paragraph 8 amount fo anything, thoy .
would appear to suggest some now bargain, the consideration for
which moving from the defendant is not very apparent. Dut the
plaintiffs are not suing independently upon this new bargain ;
they are suing either on the judgment or on tho award, no part
of which cauge of action arose within the local limits of the
Original Civil Jurisdiction of the Court. On this ground, it
seems to mo that the lower Court had no jurisdiction to pags the
decree under appeal.

It is unfortunate that this point was not discussed in the
lower Court, but, as I have said, it is open to the plaintiff to vaise
it here. The appeal therefore must succeed on this point.

(1) {1888) L. R, 22 Q. B, D, 128, (2) (1873) L. R. 8 (. P, 107
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- Undor the civeumstances, I do not think that thisis a cage
in which we ought to allow any costs.
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Hitr J. I am of the same opinion, and I only wish to add Drerane,

with respoet to the question whether any paxt of the plaintiffs’
cause of action arose in Caleutta, that it appears to me that what
is asserted in the 8th paragraph in the plaint to have taken place
between the solicitor for the plaintiffs and the defendant in the
month of Septemiber 1902 did not alter the legal relations of the
parties. It seoms to me that the underteking on the part of
Mz, Leslie, (the plaintiffs’ solicitor) to forbear from instituting
their suit, until he had heard from his clients in consideration of the
defendant agreeing to pay immediately the sum of five hundred
pounds was not an undertaking which under the circumstances
of the case was enforceable in law, or which had any effect upon
the legal position of the parties, If Mr. Leslie had instituted
the suit within that period, and the defendant on the footing of
his undertaking objected that it was premature, the objection
would not have been, I think, maintainable; for the consideration
upon. which Mr. Leslie’s promise was founded was illusory, amount-
ing as it did only to an undertaking on the part of the defendant
to do that which he was alveady legally bound todo. I do not
think that an event, to which no legal effect attaches, can ‘enter as an
element into the creation of a cauge of action, and for that reason
the argument which was advanced here on behalf of the plaintiffs
that, by reason of what took place between their attorney eand
the defendant in September 1902, part of the cause of action
arose in Caloutta, cannot, I think, be maintained. That transaction
to my mind formed no part of the cause of action.

T quite agree in what has fallen from my Lord, and I merely
wish to add what I have now said as it appears to me to have.
its bearing upon the question of jurisdiction.

Srevens J. I concur.

Appeal allowed.
8 C B, o

Attorneys for the appellant : Pugh & Co.
Attorney for the respondents; 4, Hinds,



