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GANESH DUTT THAKXKOOR
2.

JEWACH THAKOORAIN.
[On appeal from the High Court at Fort William in Bengal.]

Hindy Low—~Partition—Evidence of partition— Cesser of commensality——Parti-
tion by sons without giving mother a share—Decree aliering shareg on partition
~Permission fto sug— Suit for both moveadle and immoveable proporty-—

Civil Procedure Code (dot XTIV of 1882) s. 4d, Ruls (a)—Cause of action,

identical,

Cesger of commensality is an element which may properly he econsidered in
determining the question whether there has been a partition of joint-fmmnily
property, bub it is nob econclusive.

Anundee Koonwur v, Khedoo el (1) followed,
In this cage it was held by the Judieial Committee thut the evidence in other

respacts supported the theory that the cesser was adopted with a view o a parkition
which was eventually completed. ‘
A partition was made between four sons forming a joint family governed by
Mitaksharva Law, without allotting their mother a shave
Held, that it not being shewn that sha consented to relinguish ber share,
or nequiesced in the parbition, the mother was not bound by it
Krishnabati v. Khangowda (2) reforred to.
In a suit by the widow of one of the sons for the one-fourth share, which had
on the partition been allotted to her hushand, in which suit all the parties interosted

were represented :—
Held (varying the decros of the High Court) that the plaintiff was entitled to s

one-fifth share only, and that the mother wos entitled to have a ons-fifth share

allotted to her.
Held, further (affirming the decision of the High Court), that s 44, Ruls () of

the Civil Procedure Code (Act XIV of 1882) wusnot applicable to tho mit (one
for property, both moveable and immoveable) inasmuch ag the canse of nction was

the samo for both kinds of property.
Giyana Sambandha Pandara Sannadki v. Kandasami Tambiran(8) roferrod to.

% Present: Lord Macnaghten, Loxd Lindley, Sir Andrew Scoble and Sir
Arthur Wilson, ‘

(1) (1872) 14 Moo, T, A. 412. (2) (1893) L. L. R.18 Bom. 167,
(8) (1887) I L. R. 10 Mad: 873, 506.
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Arreay from a judgment and decree (3rd February 1897) of 1008

the High Court at Caleutta, which varied a decree (5th May gawrsm
1894) of the Subordinate Judge of Muzaffarpore. Doz

THAROOR

‘ The defendants, Ganesh Dutt Thakoor and others, appealed v
. . . . Jewace
to His Majesty in Council. TLAKOORAIN.

The suit oub of which this appeal arose was brought by
Jewach Thakoorain, the widow of one Balmukund Thakoor,
who was originally a member of a joint family governed by the
Mitakshara Law, and consisting of himself and his three brothers—
Raja Thakoor, who was the managing member, Ganesh Dutt
Thakoor, and Chhedi Thakoor. He died on 11th December 1887.
On 11th April 1890, the District Judge of Muzaffarpore granted
her a certificate entitling her to collect one-fourth of the debts
due to her deceased husband on the ground that, at the time of
his death, he had become separate from his brothers. That
decision was reversed by the High Court on 6th January 1891
on the ground that, even if such a separation had taken place, she
was not entitled o a fourth of the debts until a settlement of
aocounts had established the amount due to her.

In the plaint which, though filed as in a pauper suit, on 27th
November 1901, was not finally admitted as such till 23rd April
1902, the defendants were Raja Thakoor, Ganesh Dutt Thakoor
and Chhedi Thakoor, the three brothers of Balmukund Thakoor,
the wife of Raja Thakoor, and Harakbati Thakoorain, widow
of one Doorga Dutt Thakoor and mother of the first three
defendants.

The plaint alleged that in Baisakh 1290 Fusli (April-May
1883) Balmukund separated in mess from his brothers, and built
a separate residence in which he and his family lived ; that
an actual partition was then made of the moveables and the
zeraft lands in the milkist mouzahs, but that the mahajani

. business and the zemindari collections remained joint until Agsin
1295 Fusli (September 1887), when they also were divided ; that
after the death of her husband his brothers invited her to their

‘house in Magh 1295 Fusli (January 1888), and -during her
absence demolished Balmukund’s house and camied away its
contents ; that she went to her father's house in Bhadro 1295 Fasli
 (August-September 1888) and on 21st August 1889 applied for
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a cortificate, which was granted by the District Court, but refused
by the High Court. The plaint set up further acts of the
defendanty in violation of her vights, and dlaimed one-fourth of
the whole property.

The written statement of the three brothers denied the alloged
partitions, and asserted that Balmukund was a meniber of the joint
family until his death, and died in the family houso where his sradh
was performed by his brother, Chhedi Thakoor. They deniod all
the specific wrongful acts alleged in the plaint.

The wife of Raja Thakoor pleaded that she ought not
to have been made a defendant; and Harakhbati Thakoorain
supported the case set up by her sons, and further stated that, as
she herself was entitled to a share, the plaintif ought not to
obtain one-fourth of the property.

The only issues now material were— (i) Doos & 44 of the
Code of Civil Procedure bax this guit ® (i) Does limitation bar
paxt of the claim for moveable properties P (iv) 'Whon plaintiff’s
husband died, was he geparate from the defendants ? and (vi) If
the plaintiff succeeds, what will be the extent of her share ?

On the fixst issue the Subordinate Judge said:—

“The camses of action in reference to the two kinds of proporty avese
admittedly on different dates, and in my opinion (he plaintill should not have joined
the two together without the previous permission of the Court,™

On the second issue he held as follows, as to the bond debis
and decrees realized by the defendants sinco Balmulund s death,
and as to the axticles said to have been taken when Dalmukund’s
house was demolished :~

“The eauses of action in reference to the items contained in the Brd and tho 4th
schedules ave alleged to have accrued on the 27th Magh and 285th Sawsn 1205,
corresponding to tho 26th Junuvary and the 17th August 1888. The clajm in
referance to them having been made after the lapse of three years, has boen burred
by lapse of time. * ‘

On the sixth issue the Subordinate Judge held as follows -

“#The dofendant, Harakhbati Thakoorain, it appesrs, is entitled to s share
according to Mitakshars Law in o partition and her shaxe js one-fifth, she baving four
sons &t the time of the alleged partition. Theplaint does ot state what bocame of her
share or how theplaintif’s husband got one-fourth share, althongh he had a wother
alive, Thereis no evidence that defendant, Harakhbali Thakoorain, relinguished
her claim or thab any pertition took place with her congent or knowledge. Thae
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plaintiff alone in her deposition says that the said defendant raised no objection.
The share of the plaintifl’s hasband duving his lifetime was one-fifth and not one-
fourth, If the plaintiff succeed,~her share will be one- fifth and not one-fourth
execept as to the last item of schedule No. IT, in reference to which, us will be
shown hereafter, the claiin of defendant, Harakhkbati Thakoorain, has been harred.”

On the goneral question whether there was a separation or
not he held it proved that Balmukund did sepasrate in mess in
1290, and that he removed from the family house and built
himself a new residence where he died and where his sradh was
colebrated. As regards the division of the moveables in 1290, he
thought it unnecessary to come to any finding, ashe had held
that the claim was barred by limitation; but he found that the
evidence in respect to the partition of the swrwis lands in that
year was unreliable. As regards the further partition which was
said to have taken placein 1205, ho held that there was a separation
in respect of some of the propertiesin schedule I (the immoveabls
properties), and he gave the plaintiff a decree for a one-fifth
ghare in these (with mesno profits) and dismissed the claim in
respect of the rest of the items in that schedule.

Both parties appealed from this decision, and the appeals
eamo hefore a Division Benoh of the High Court (BeverLry and
Amrer Arr JJ.) who on the issue as to the effect of 5. 44 of the

Civil Procedure Code said :—

“In the first place it s comtended thab the eniire clafm in rospect of the
moveable proporties should he dismissed, inusmuch as the plaintiff did not obtain
the previous leave of the Court to join that portion of her claim with the claim
to recover the immoveable property, a8 vequired by s. 4é of the Code. This conten.
tion was ralsed in the defendants’ writhen statement filed on 17th August 1892,
and it appears that on Znd September following, “the plaintiff applied for the
requisite permission. On tho 24th Qctober the following order was recorded :—
s regards the prayer for permission to join in the same suit moveable and immove-
able properties, an issuc has been framed, As the cause of action is alleged
to bo one and the same, s. 44 of the Code does not, T think, apply to a case like this.
The application for permission, if ab all nocessary, should have been made with
the plaint or before filing «it. No further order need now be passed in reference
to it.

% In his judgment the Subordinabe Judge says that in bis opinion the plaintiff
should not have joined the two causes of nction together without the previous
permission of the Court, hut we do not understand that he dismissed any portion
of the claim on this ground. On the contrary, he has given the plaintiff a
decree not only for some of the immoveable properties, bub for the last item
of schedule XI, and in truth it would bave been in our opinion most unfair, bad

18

203

1508
GANRSH
Doy
Taswoon

Ve
Jowaemn
THAZOORAIN,



266

1903

s
(G ANESH

Durt
THAXOOR

P
JEWACH
TaAKOORAIN,

CALCUTTA SERIES. [VOL. XXX1,

he, after allowing the whole suib to bo tried onb, dismissed any portion of it un
this technical ground, Moreover, the reason alleged by the Suboxdinate Judge
for the opinion he express:d, namely, that the causes of ncticn in roforence to the
two kinds of properties arose admittedly en differeut dntes, does not commend itaelf
to our judgment. It is trne tht in the plaint several dates were moutioned ne
the dates on which the plaintilf was disposessed from ditfevent kinds of property
or from which she thought that limitation would bogin to run agninst hore  Buk
the general cause of action wis the denial of the plaintiff’s yight to succeed to
the estate of her husband, and in this view we think that not only wore the
alleged dstes of dispossession from d:fferent portiona of the estabo immitorial, bu
that tho plaintiff wis entitied and indved bound to include in ber suit the whole
of the claim she had in respech of thit estate. In this view we are supp xted by
the remarks made in pampraph 102 of the judgment in fthe case of @iyana
Sambandha Pandara v. Kandusami Tambiran (L), Wo think shorofove that thers
is no force in this objectiom.”

On the issue as to limitation, the Iigh Court held that no por-

tion of the plaintiff’s claim was harred.

On the 6th issue as to the share to which tho plaintiff was
entitled, they observed :—

“ The Subordinate Judge js wrong in bolding that plaintiff can recover no
moro than a one-fifth sbare in the iwmovesble propertios in respost of which lip
haps given her a decree, The question as tu whether, in a partitin among fha
sons after the father’s death, in which oue sou separates from his brothors, who
remain jolut dnfer se, the mother is eutitled to a share eqnal to n son, was arguwd
beford us at gome length, bub we are of opinion that that question doss nab nrise
in the present cage. ‘This is noba swit for partition. It is n anit for recovery
of a certain definite share, which it is alleged was nllotied to the plaintiffs hasband
in & partition wmade with the consent of the brolhers, anl nequicsced in by the
wother during Balmulund's lifotime, If the partition tovk place as allegud, then
the plhintiff would be entitled to the share, viz., one-fourth, which, according to the
plaintifs case, was, a8  matter of fact, awarded to Balmukund. Xf that partition
is not proved, then the plaintiff is entitled to nothing, One of the curious features
in the decision of the case by the lower Cowt is that, while holding that plaintiﬂ?
i entitled tv & fifth share only of the immovesble proporties, the Subordinate

Judge has actually given ler a decree for a fourth share of the last item of
schedule 11

On the 4th issue as to tho question of separation, the High
Court discussed the evidence at considerable length and came
to the conclugion that a partition was ocommenced in 1200 and
completed as to the whole of the property im 1295, They
stated four facts which confirmed them in this opinion on thée
evidence, first, the separate payment of Government revenue for

(1) (1887) 1, L. R, 10 Mad. 875, 606,
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the September kist of 1887;second, the execution of a certain kobdid
(Exhibit 34) in October 1887, in which for the fivst time property
was purchased by the brothers ““ in equalshares’ ; ¢4¢rd, the drawing
out of ocertain decretal money from Court in sharves of one-fourth
and three-fourths in November 1887, and, fouréh, the payment of
rent by the other factory in shares of one-fourth and three«
fourths in October 18387 and January 1888. OF there facts they
said —

¢ These four facts then corroharate in the strongest manuer the oral and other
evidence in the case to the effect that the separation which had begun in
part in 1200 was effectuslly completed by the division of the mshajani and
gemindari business in 1205, and that not in respect of some properties only, but
in respect of al'. The result is that the plaintiff as heir to Balmukund is entitled

to recover his one-fourth share in all the properties, moveahle and imwmoveabls,
which are shown to have belonged to the family. ”

In the result the plaintift’s claim was decreed in full,

On this appesal,

W. (. Bonnerjee and G. Blair, for the appellants, contended
that the suit was not maintainable under the provisions of s. 44,
Rule () of the Code of Civil Procedure (Act XLV of 1882), citing
Giyana Sambandha Pandara Sannadii v. Kandasami Tambiran(l) ;
that the suit as regarded the moveable property was thersfors
‘barred by limitation, citing Makomed Riasat Ali v. Hasin Banu(2) 3
that in a partition among:t soms the mother was entitled to &
share equal to & gon’s share ; that the defendant Harakhbati was
therefore entitled to a share, and the omission to reserve a share
for her invalidated the partition, veferring to Kirishuabai v. Khan-
gowda(3) ; that the plaintiff was entitled only to a one-fourth
share ; and that the High Court had decided the suit on a cage
not made in the plaint, whereas it should have been decided on the
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pleadings in the suit, citing Eshmn Chunder Singh v. Shama

Clarn Bhutto(4).

YMayne, for the respondent, contenled that s. 44 of the Uivil
Procedure Code was not applicable, the cause of action beinjy the

same as to both the moveable and immovesble property; that the

(1) (1887) 1. L. R. 10 Mad. 875, 505 (8) (189%) L L. R. 18 Bom, 19%
{(2) (1898) I. L. R. 21 Cale. 157; (4) (1868) 11 Moo, 1, A, 7, 19.
L. R. 21 1, A, 155,
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swit as regarded the movoablo proporty was therofore not harred
that the High Court had rightly deoidod that there bad been a
partition of the whole of the propety begunm in 1833 and
complotod in 1888, which had been acquiesced in by all tho parties;
and that the plaintif was entitled to the share which on such
partition had been allotted to her husband, that is, one-fourth.

~ Bonnengee roplied,

The judgment of their Lordships was dolivered by

Sie AnprEw Scosrr.  This suit was brought by tho rospon-
dent, Jewaeh Thakoorain, the widow of ono Balmukund Thakoor,
to determine her rights under a partition of Lamily property
which sho alloged had taken plaece in her husband’s lifolime, and
for such relief as she might be found entitled to wndoer the cireuni
stances of the case. The dofendants were the throo surviving
brothers of her husband,~Ganesh Datt Thakoor, Rajo Thakeor,
and Chhedi Thakoor; Niterbati Thakoorain, the wife of Chhedi
Thakoor, in whose name one of the propertics alleged to belong
to the family had been purchased, and Ilavakhbati Thekoorain,
the mother of the four brothers, would be entitled to o share
on the partition, if proved. All the partics aro Brolmiuvs of
Tirhoot, and the law which goverss the case s thoe Mitakslurs
law, ag modified in its application in Bongal,

Chowdhry Raja Thakoor died on the 7th Octobur 1902, and
by an Oxder of His Majesty in Counoil detod the 28th day of
March 1903, Chowdbhry Manindra Narvayan Thakoor was substio
tuted in his place.

It is common ground that the four brothers, at any rate wp
to tho Fusli year 1290, formed an undivided 1lindu family. They
wore zsmindars, owning considerable iutorests in land, and in
addition. carried on & mabajani or mowey-leuding business of s
profitable character,

Tho plaintiff’s case is that her hushaud, Balmukuud,
soparated from his brothers in Fusli 1290; (hat a partition of
houschold goods and seret lands took place in that year; thut a
fuyther partition of tho zomindari and muhajani properties took
place in Fusli 1205 ; and that Balmukund died while tho agtiwl
flivision of those astets was in progress, She further alleges
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that, after her husband’s death, the brothers invited her to the
family house, and took advantage of her absence from her own
* house to demolish it and possess themselves of the entire family
property. Some months later, when she went to visit her father,
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ceedings. These allegations are, as may be supposed, demied by
the defendants.

The evidence on bath sides is very voluminous, very conflict-
ing, and for the most part unsatistactory. But both Courts in
India concur in finding that Balmukand, in Fusli 1290,  built a

houge for himself and went to live in it with his family. He

thus becamo separate from his brothers in food and residence.
This fact lends probability to the evidence that at the same {ime
a partition took place of household furniture and other moveable
property of a pimilar character.

Cessor of commensality is an element which may properly

be considered in determin‘ng the question whether there has
boen a partition of joint-family property, but it is mnot com-
clusive : Anundee Foomour v. Khedon Lal(l). It is thorefore
noecessary to consider whether the evidence in other respects sup-
-ports or megatives the theory that the cesser in this case was

adopted with a view to partition in the legal sense of the word.
It is alleged by the plaintiff’s witnesses that, at the time Bal-
mukund took up his abode in & separate house, a division of zeradé
lands was made; and in support of this allegation, Hxhibit 16,
which purports to be a list of the serasit lands so. divided, was
produced. This document was discredited by the Subordinate
Judge, but accopted by the High Court. Im their Lordships’
opinion, it is of such doubtful authenticity that they think it safer
not to rely on it—at any rate as a correct statement of serast lands

" in the possession of the joint family in Fusli 1290.

* Five years later, in Fusli 1295, the plaintiff alleges that the
zemindari and mahajani propertios were divided. Iere again the
evidence is conflicting ; but it may be observed that only one of

the three surviving brothers was called to support the case put -

forward on their behalf; that both Courts in India diseredited
the evidence of Raja Thakovr, the brother who was called; and

(1) (1872) 14 Moo. L A. 412.
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1908 that two important witnesses—Jibi Jha and Rajib Nuin-were not
ginmex examined. Upon the evidence as it stood, the Subordinate Judge
Dusr  found that no partition in Fusli 1295 was proved ; whils the

T oon High Court found that “the separation which had begun in part
T,,ﬁf,";;f;m in 1290 was effectually completed. . . in 1205, and that not in
respect of some properties only, but in respect of all.”

The entire evidence on the record was very minutely disseoted
by the learned counsel who appeared before their Liordships in this
appeal, and in the result they have come to the conclusion that
it is not their duty to advise Iis Majesty that the carcfully-consid-
ered judgment of the High Court upon the main question at
issue should be set aside. In coming to this conclusion they have
been influenced by the circumstance that there is no dispule as to
five facts which, in their opinion, tend to corrcborate the story
told by the plaintiff’s witnesses :

(i). It is admitted that of 65 levenue-pzmymg eslates belonging
to the family, payment of revenue of 19 was made separately
after Fusli 1295, viz., one-fourth in the name of Balmukund and
three~fourths in the name of his three brothers.

{il). It is admitted that of a sum of Rs. 35,004-1 reoovmed
in 1205 under & decree obtained by the family firm against one-
Gholam Mahomed, three-fourths were credited to the three
brothers and one-fourth to Balmukund. -

(iii). It is admitted that the rent payakle by the Ather Indigo
Factory to the family under a lease of certain villages was paid in
1295 as to three-fourths to the three brothers and asto one-fourth
to Balmukund, and that after Balmukund’s death, one payment
of one-fourth of the rent was made to his widow, and then stopped
upon an indemnity being given to the Factory by the brothers
against any claim that might thereafter be advanced by the widow.

(iv). It is admitted that 1n 1295, an estate was purchased out
of the family funds in the name of the four brothers, “in equal
shaves.” ‘ ‘

(v). It is undisputed that in & suit brought to recover a debt
due to the family, shortly after Balmukand’s desth, one of the
brothers claimed to sue “as heir and adopted son” of Balmukund
~a claim entively inconsistent with the theory of survivorship in’
an undivided Hindu family.
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These facts give material support to the case made on behalf
of the plaintiff, however unconvincing the oral evidence might
have been, had it stood alone. It was the case of neither party
that there was a partial separation, that is, a separstion in respect
of certain properties only; and their Lordships consequently
agree with the finding of the High Court that the plaintiff, as heir
to Balmukund, is entitled to succeed to his share in the family
property as it existed at the time of his death, or has been
‘subsequently increased by employment of the family funds.

The amount of this share is the mext question to be deter-
mined. There is no doubt that, according to the|law in force in
Bengal, the mother, though not entitled to require a partition so
long as her sons remain united, is entitled, if a partition takes
place between her sons, to receive the share of a son in property
which is ancestral, or acquired by the employment of ancestral
wealth, She may, of course, acquiesce in the division of the
property between her sons without claiming any share for herself;
but there is no evidence of any such acquiescence in this ease.
On the contrary, she claims her share in the written statement
which she has filed in this suit, and denies all knowledge of any
partition having taken place between her sons. Under these cir-
cumstances the learned Subordinate Judge held that Ralmukund’s
share was one-fifth and not one-fourth. The Judges of the High
Court apparently considered that acquiescence on the part of the
mother was established, and awarded one-fourth to the plaintiff.
But their Lordships have not been referred to, nor have they
been able to discover, any evidence of acquiescence except a vague
statement by the plaintiff that no share was assigned to the
mother “because she did not make any objection.” TUnder these
cireurnstances their Lordships agree with the Subordinate Judge
that the mother’s claim must be allowed, and the decree of the
High Qourt varied accordingly.

It was confended by Mr. Bonnerjes that the omission to
regerve & share for the mother rendered the partition invalid; and
in support of this contention he relied on the case of Krisknabai
v, Khangowda (1}, in which it was decided that a partition effected
without reserving any share for a minor member of the family,

(1) (1893) 1. L. R, 18 Bom, 19%,
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and without the consent of some one authorizod to act on his
behalf, is invalid as against the minor. 8o hore, thoir Lovdships
recognize that the mother is not bound Dy a parlition to which it
is not shown she ever assented; and the suit being one for a
declaration of rights under the partition, in which all the partios
interested are represonted, and in which tho mother claims her
share, their Liordships have felt.no diffeulty in giving offoct to hor
claim in the order which they will humbly advise Iis Majesty to
malke upon this appeal.

Mr. Bonnerjee also contended that the suit as framoed was nob
maintainable under the provisions of s, 44, Rule (#) of the Codo of
Civil Procedure. ‘Tho rule.is not very happily expressed, but there
can be nothing irregular in seeking to recover in one suit immovo-
able and moveable property, if the cause of action i3 tho same in
rospect of both: Gigana Sambandhe Pandare v. Iundasami Tambi-
ren (1), Here the cause of action arose in the rofusal of the threo
mole defendants to recognize the right of the widow to succeed to
her deceased hughand’s share in the fawmily property under a
partition which had not been completed by actual division at the
time of her husband’s death; and it would be a denial of justice to
hold that in & suit upon such a cause of action relief could not be
given in respect to moveable as well as immoveablo property. It
follows that the claim as regards tho moveablo property ecannot bo
held to be barved by limitation.

In their Lordships’ opinion the decroe of the ITigh Court
must be varied so as to include a doclaration that the dofondant
Musaummat IHarakhbati T'hakoorain is entitlod to ono-fifth sharve
of the family property and that the respondeat Musummat
Jewach Thakoorain is likewise entitled as heir to her hushand
to one-fifth share in the said property; and subjeot to this declara-
tion, unless the parties shall come to an equitable arrangement
approved by the Court, tho suit should be remanded to the
Subordinate Judge to inquire what was duc to the cstate of
Chowdhry Balmukund Thakoor in respeet of his share at the
time of his death, and what have been the sabsequont acoretions

-thereto from the employment of tho family funds, and for that

purpose to take the usual accounts, including the accounts of the

(1) (1887) T. L, R, 10 Mad, 375, 606
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family business, and to order that the costs of the enquiry and 1903
Al

of taking the acoounts and of the partition be paid out of the 7 Feu
estate. nggfm

Their Lordships will humbly advise His Majesty to make an- el
BWACH

order remanding the suit to the effect and containing the pgyxoorary.
directions above stated. The appellants Chowdhury Ganesh Dutt

Thakoor, Chowdhury Manindra Narayan Thakoor, and Chowdhry

Chhedi Thakoor must pay the respondent’s costs of this appeal,

Dacree varied : case remanded,

Solicitor for the appellants: W. W. Bowx.
Solicitors for the respondent: 7. L. Wilsion & Cb,

¥. V. W,
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