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MAHOMED GOWHAR ALI KHAN.

[On appeal from the High Court at Fort William in Bengal.]

Sale for arrears of Revenuye—det XI of 1859, s, B, 31, 38—Beugal dot VIT of
1868, s I1— Malifona 5 Land Revemue P—=Sale Jor arrears accruing

subsequently to nolification of salo—Point unof taken in Couwrt below, or
before Commissioner.

Malikena comes under the definition of ¢ Land Rovenne® givon in s 2 of
Act XI of 1839 and s, 1 of Bongal Act VIL of 18G8. Tho Revenue anthoritios
are entitled to caloulate them together ; and whero part of the arrvavs for which a
sale takes place under Aet XI of 1859 is malikans, uo soparate notico under g &
of the Act in ragpect of such portion is necessary.

A sale for arrears of revenue is not neeessarily bad because it was held not only
for arrears apeciﬁed in the notice under 8. B of Act XI of 1859, but also for srrenrs
that acerued subsequently. Where it appenred that the Collector had acted under
8. 8L of the Act, and that the objection to the sale had not buon taken cither in
the Court below or bafore the Commissioner, and therefore eould not, under . 38,
be taken on appeal, the objection was not sustained.

Under the circumstances the High Court held that there had been no irreguls-

rity in the sale, and the judgment of the High Court was upheld by the Judicinl
Committee.

ArpEar from a judgment and decree (11th July 1899) of the
High Court at Caloutta, reversing a decree (22nd March 1897)
of the Subordinate Judge of Monghyr and dismissing the appel»
lants’ suit with costs,

The plaintiffs appealed to His Majesty in Couneil,

The suit was brought on 11th September 1895 by the three
sons of the late Maharaj Kumar Babu Har Pershad Bingh
against 17 defendants, of whom the 1st, Khaja Mahomed Gowhax
Ali Khan, was the substantial defendant, the others being persons
in the same interest as the plaintiffs who were joined as pro formd

¥ Present : Lorp MACNAGHTEN, Lomp LINDLEY, SIR ANDRIW SCOBLE AND
81 ARCREUR WILsON.
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defendants because they declined to join in the suit. The object 1903
of the suit was to set aside the sale of certain shares in four m,gevwazs
mouzahs Sonahye, Madwa, Dhad, and Padmawat in which the 1;?3;?
plaintiffs and the pro formd defendants had a proprietary interest, 2,
and which were purchased by the first defendant on 24th Septem- Gé‘f;‘;féf anr
ber 1894, at a sale for arrears of revenue. Kaax,
- The plaint alleged that the four mouzshs which formed part
of the mehal of Bisthazari were separated from it and assessed
at an annual revenus of Rs. 548-3 ; that of this separated portion
the father of the plaintiffs purchased the whole of Padmawat,
and a portion of Madwa, the remainder being the property of
the pro jformé defendants; that on 24th September 1894 the
entire separated portion was sold on account of Rs. 656, being
arrears of revenue up to June 1894, and was purchased by the
fixst defendant for Rs. 13,250 ; that against this sale petitions were
presented by the plaintifis’ father and some of the defendants to
the Commissioner ¢f Bhagalpur, but they were rejected on 14th
May 1895, on the report of the Collestor of Monghyr, and the
sale was confirmed. ,

The grounds on which it was alleged that the sale should be
get ‘agide were mainly as follows :— -

1. That notices which were necessary under ss. 5, 6 and 7 of Act XI of 1859
were irregular in form and wers not properly served.

2, That the property was ab the time of sale under attachment by the Civil
Court, and that the Collector had issued an order on 28rd July 1894 exempting
it from sale on that account.

3., That the price was inadequate, the resl value of the property sold being
Rs. 36,000, such inadequacy of price being esused by the irregularities complain-
ed of.

(; That although the division of Bisthazari actually gold was in axrears, there
wag o surplus in the possession of Government upon the whole mehal which eovered
the axrears, and therefore the sale was illegal.

The written statement of the first defendant consisted of a
specifie denial of the irregularities complained of, and of any
inadequacy of price resulting therefrom.

Tssues were fixed which raised the points in dlspute A

The Subordinate Judge held that the alleged irregulaxities
existed and ‘were sufficient to account for the inadequacy of the
price realized at the sale. He therefore made a decree in favour
of the plaintiffs, '
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.The first defendant appealed to the Jligh Court, and on 1lth
July 1899 a Division Bench of that Court (Rameint and Prare
JI) set aside the decree of the Subordinate Judge. Their
judgment was as follows :—

¢ The suil relates to the salo of an estato for axreaxs of Govemunoent revenue,
which took place on 24th September 1804. The plaintiffs’ case {a'thab the sale
is void on the ground of irregul{wity in publishing the enle, and the Subordinate
Judge has found that the sale was void upon this gromnd and has given the
plaintiffy » decree. :

“The irregularities in connection with the sale which have been found by the
Bubordinate Judge to have taken place are, first, that the notico issued under 8. 5,
Act XI of 1859, was not 2 good notice, snd was not in accordsnce with law;
gecond, thab that npotice was not duly served ; and third, that the estate in quostion
was under attachment of the Civil Court at the time of fho ssle, and thorefore
under an order of the Collector of Monghyr, dated the 23rd July 1894, tho estabe
in question should have been exempted from sale. Having Found these irrogula.
rities, and having come to tho conclusion thab the estate wag sold for less than its
value, e decreed the suit. ~Whe defendant, who is the auection-purchaser, now
pppesls, and on his bebalf it is urged by Mr, O’Kinealy that, in the first place, no
natice under 8. B, Ack XI of 1850, was necessary; sccond, thab that notice, if
necessary, was.a good notica; third, that it was duly sorved ; and fourth, that at
the time of the sale, the property was not under attachment by the Civil Courb, ‘
and, thevefore, that this property was not exempted by the Collectox from sale.

“Now, the learned Subordinate Judge seems to have hold that 2 notice under
g B, Act XI of 1859, was necessary in this case, because, he says, part of the
arveara due on the estate in question were due on account of malikans, and that
the arrears were -uot due on account of land xevenue.only, and that, therofore,
under clause 4, 8. 5-of Act XI oﬁ 1859, a notice was nocessary; socondly, he says
that ss the property was attached by the Civil Court, a notice was necossary under
clause 3 of 5. b, of Act XI of 1850 ; and tho learned ploader, who appesrs for .the
respondent, also urges thal & notice was necessary under the first clause of s, 5.

“We think there is no force in these contentions; and that, under the cireum-
stances of the case, no notice was required by . Be

«In the first placs, it is quite clenxr that, s regards revenue, there .is no
difference between land revenue and malikens. The kabuliyat oxeonbed by the
proprietor of the estate in this case shows that he was bound to pay malikaun as
well as land revenue, sand that he was bound to pay both to the Government, and
that he was bound to pay both af the same time and in the samo kists, }

“Under these circumstances, we think that malikana ia cloarly to be .classified
as land revenue snd dealt with as such. But tho provisions of & 2 of Aot XI
of 1859, .and 8.1 of Bengal Aot VI of 1868, place the matter beyond a duubt, - Yt
ia perfectly clear that wnder the provisions of these two sections, to which we havo
reflerred, mslikans does come under the definition of land revenue thersin given 3

" -and, therefore; it.cannoct be said, as the Subordinate Judge has said thab maliksna

is different from land revenne, and that s0 g notice was necessary under 5.5,
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«Then, with vegard to the third clause of that sectior, we think it is certain
that the property at the time of the issue of the notice was not under attach-
ment of the Civil Court. The notice issued under s. 5, no doubt, states in column
10 of the return, that the property is attached by order of the Civil Court for
Rs. 588-14-11, This is evidently a mistake. Rupees 583-14-11 is not any amount
due under a decree of the Civil Court. It isthe amount due forayrears of Govern-
ment demand, as is appavent from the evidence of the witness Bajrangi Sabai,

«Then it is'apparent from several documents filed in this case that at the time
of the jssite of this notice there was no attachment. The property had been pre-
vionsly attached in1891. That attachment was withdrawn on the 8th August 1891,
as will be seen from the certified extract from arder gheet in execution case No. 7
of 1891 to be found at page 86 of the paper book,

«Phen there is'a register of attachments kept in the Collectorate, and it is alear
from this register that there was no attachment then on the property in question.
It was attached subsequently for a sum of Rs. 22, viz., on the 26th August, 1894, as
will be seen from the return of attachments printed at page 84 of the paper-hook ;
but this cannot invalidate the notice issued under s. 5, as it was subsegquent and not
prior to the atbachment: see Nownit Lal v. Radha Kristo Bhuttacharjee (1).

“The third point is, that the arrears were due not only for the current year and
the year immediately preceding, but for the previous year, viz., for the year 1892 ;
and on this point the learned pleader for the respondent relied upon the evidence of
Bajrangi Sahai. It certainly appears from the evidence of this witness that if the
malikana be calculated alone, there were arveara for the yesr 1892 due on the date
of the issue of this notice; but it is nobnecessary that malikana should be calen«
lated séparately from land revenue. The revenue authorities are entitled to caleulate
both together, and that being so, it is evident that on the date of the issue of the
notice, there could nob have been more than one year’s demand due, The Govern-
ment demand for the share of the estate in question sold was Rs. 548-8—3,
mentioned in the plaint and in the notice issned under s. 5; and a8 the “arrear that
was then due was only R, 529, it is evident that the amount due was less than.ome
yenr’s renb.

« Tor all these reasons we think that no notice under s; 5, Act XTI -of 1859,
necessary, and that this contention of the plaintiff falls to the ground. Itis,
therefore, superfluous for us to enter inbo the other objections raised to the . motics,
but we may say that, in our opinion, there isno ground for supposingthat the
notice was invalid or imperfect. The notice mentioned the nature and amount of
the arvear or demand due, and it specified the latest date on which payment would

‘be received and the date on which the property would be sold. ‘We thmk bhat
under the cireumstances, this was a good notice.

“The lesrned pleader for the respondent, however, contends that it was not &
good notice, beeanse the:amount of arvesrs mentiored in the notice was Rg.- 529,
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which was the arresr due at the end of March; and he fays that this notice which ‘

was isstied on the 15th of -May, should have specified. thearrears which ‘beoame
due subsequently, and for which the property was nlhmately sold.

(1) (1895) I. L. B, 22 Cale. 738,
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1902 “We think there is no force in this confention. It was ulberly impossible fox
[y the Collector, when issuing the notice of 15th May, to include in that notico avvenrs
BAGESWART ghich had then not accrued, and thero is no veason for saying that the notico was
SINGE bad on this ground.
v “We have felt some difficulty in this case as to whether the Collector was justis
G(?Iv;xizzuﬁix fied in selling the property on 24th Septembor Lor subsoquent arresrs as well ag
Kaay.,  for the arvears mentioned in the notice, It appears that ho sold the property for
Ras. 656, whereas he specified in the notice that tle arrenrs due weva Rs. 529. Wo
think, however, that there is no ground for supposing that this vitiates tho sale.
“In the first place, the Collector soems to have actod wndor 8. 31, Act XY of
1859 ; and, in tho second place, this point was not taken either in iho Courl below
or before the Commissionecr, and therefore cannot be taken nndor 8. 33 of the Act;
and, thirdly, there appears to be no authority for holding that a sale is bad because
the sale was held for arrears that subsequently accerued due as well as for tho arronvs
specified in the notice issued under s. 5. Thon as to the service of notice, wo do
not agree with the learned Subordinate Judge in holding that the sorvice has not
been proved. We think sevice has been fully proved by the ovidenco of the witness
Kharakdhari Singh and by the returns of the sorvico. No doubt there is ovidenco
adduced by the plaintiff to show that there was no such person ns Chotu Ali,
who, as Kharakdhari says, assisted him as chowkidar in serving the notice. But
we think the evidence for the plaintiff is not to be relied upon. We belibve the
witnesses, who are villagers, ave colluding with the old proprietor to defeat the rights
of the new purchaser. However this may be, it is evident that as the appollant in
thig case has gob a certificate of sale from the Collector, therefore undor s, 8 of
Bengal Act VII of 1868 no objection as to the service of notice can be raised.
“ Tho lash point in the case is as to the exemption of the properby from sale.
The Collector issued no express order, exempting this property from sale, but he
issued a general nobice stating that estates under atiachment by tho Civil Court
should he exempted from sale. Now, as we Lave shown before, tho property in
guestion was not under attachment by a Civil Court at the time of the issue of the
Collector’s order, and therefore this order of exemption could nobt possibly apply
to the estates in question, and it was not exempted from sale. On the whole, we-
think there was no irregularity in the sale, and the Subordinate Judge was not
justified in holding that the inadequacy of price renlized at the sale was due to
any irroguloritios.
“ For all these ressons we deereo the appeal with costs.”

On this appeal which was heard ew-parfe (the first respondent,
though filing a case, not appearing at the hearing),

C. W. Arathoon, for the appellant, contended that there were
irregularities in the sale proceedings which vitiated the sale.
1s¢, the mnotification of sale did not sufficiently desoribe the
properties to be sold : 2nd, the property had been. sold for arrenrs
aocoruing after the notification of sale, and the High Court were in
error in holding that the Collector acted rightly under s, 81 of
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Act XI of 1859 in selling for the subsequent arrearsas wellas 1903
for the old arrears: 8rd, no notice under 5. 5 of Act XI of 1859 g, =

GESWARI
had been given in respeot of the subsequent arrears: 4%, the Psﬂlgrs;; ’
High Court judgment was wrong in deciding that malikana was )

revenue, and was to be similarly treated. The case of Makomed GOWA;,I:;I ﬂl
Abdul Hai v. Gujraj Swhai (1) was referred to, to show that it  EEAX.
oonld not be presumed that the Collector had acted rightly.

The judgment of their Lordships was delivered by

Lorp MacvacaTEN. Their Lordships are of opinion that
there is no irregularity in the sale to which this appeal relates,
or in the notifications issued in respect of it. All the objections
which Mr. Arathoon has placed before their Lordships very fully,
and very cleaxly, are so completely disposed of by the reasons
given by the learned Judges of the High Court, that their
Lordships are quite satisfied to adopt their judgment. It is not
necesgary to go through these reasons again,

Their Lordships will, therefors, humbly advise His Majesty
that this appeal ought to be dismissed. The appellants will pay
the costs of the first respondent—the only respondent who
appeared—down to the filing of his case, and the costs of his
application for payment thereof.

Appeal dismissed. .
Solicitors for the appellants : Dallimore & Soxn.

3 V. W,

(1) (1893) L. L. R. 20 Cale. 826, 832 ; L. R, 20 I A. 70.



