
of the lease, and that he did so with full knowledge of all the i9os 
oircumstances. There is no suggestion of any pressure or deceit ja(3̂ adikd.ea 
in the matter. Such being the case and the bond ihaving been 
executed for consideration, we hold that defendant No. 2 is liable Chandba 
to the plaintiff to the extent of Es. 5,000, the amount stated in poddak. 
the bond, and that the plaintiff is entitled to a decree against 
him for that amoiint. To this extent, therefore, we decree the 
appeal, and, in modification of the judgment and decree of the 
lower Court, direct that plaintiff’s claim to the extent of Bs. 5,000 
against respondent No. 2 be decreed.

Appellant wili recover his costs in this appeal on the value 
only to which it has been decreed. Eespondent will pay his own 
costs.

Appeal allowed,
M. N. B.
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Before Mr. Justice Bmerjee and Mr. Justice Pargifer.

BH AaW AN  DAS 

OBEET.*

Cheque— MU of Exchange— iPâ meni on a forpeA cheque—JPrinoipal m3, Agent 
Negliijenee—SanJcet, liability of,

Wlien a banker mates a payment on. a forged cheque, he cannot mafee tha 
customer liable except on the ground of negligence imputable to the customer,

Ymng t. Grofe (1) distinguished.
So'holjield'V. jBarl of Londesloro%g'h{2)

Second A ppkal  b y  the plaintiffs, Bhagwan Das Marwari and 
others.

The plaintiffs’ father, Lopechand Marwari, instituted a su|t 
in the Oourt of the Munsif of Eanigunge for the recovery of 
Bs. 522-4 due on a hmdi or bill of exchange. It  was alleged

* Appeal from Appellate Decree, No. 1631 of 1900, against the decree ol B. 0. 
Mitter, District Judge of JBurdwan, dated May 29, 1900, reversing the decree o£ 
Shoshi Bhushan Chatterjee, Munsif of Ranigunge, dated April 27, 1899.

(1 ) (1827) 4 Bing. 253. (2) [1896] A. C. 514.
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tliat Lopedhand liad form erly  a kmdi biidness •with, the de&n>* 
daat Ko. 1, S. T. Greet, tiiroiigli tlie defendant No. 2, EamstiMi 
Eoy, wlio was in the employ of the defendant No. 1; that Lop©« 
ohand haying obtained through the defendant No. 2 a hundi oa 
the Simla Alliance Bank, Limited, dated the 11th March 1897, for 
Es. 500, bearing signature of the defendant No, 1, and believing 
in good faith that the money was wanted by the defendant 
No. 1, he paid to the defendant No. 2, as an ofBoex of tho 
defendant No. 1? the stini of Es. 500, mentioned in, the said 
Mmdi payable at sight; that upon Loj>6ohand haying presented 
the said huhcH to the Simla Alliance Bank, Limited, on the 
1 2 th March 1897, it was dishonored; and that the defendants 
declined to pay him the money. It was accordingly prayed that 
the defendants might be declared jointly and severally liable for 
the money with interest, and that the plaintifi might be given a 
decree either against both the defendants or against one of them, 
whoever might be held to be liable in the opinion of the Court.

The suit was instituted on the 9th December 1897. But it 
appears that the defendant No. 2 was tried in the Burdwan 
Sessions Court for presenting to Lopechand a cheque with the 
forged signature of the defendant No. 1 and getting payment on 
it, and convicted and sentenced to five years’ rigorous imprieoii- 
ment on the 24th June 1897,

Lopechand having died dm’ing- the pendency of the suit, his 
sons, the present plaintiffs, were substituted in his place.

The defendant No. 1 denied that he ever had any htindi 

transaction with the original plaintiff and that ho ever received 
any money on account of the alleged hundi either from the said 
plaintiff o t  any other person. He contended that he never 
authorised the defendant No. 2  to receive the money on his behalfi 
and that if the plaintiff, being deoeived, had paid any money 
t5 tbe defendant No. 2 , he was not entitled to recover the sam® 
from the answering defendant.

The Munsif decreed the suit against both the defendants  ̂
holding that the act of the defendant No. 2, who was the 
of the defendant Np, 1, although fraudulent, must biiid :l| t 
principal, on the principles laid down in ss. 287 and 2SS o f the 
Contract Act,
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Tkereupon, tlie defendant No. 1 appealed to tlie Distriofc Judge, 
wlio held tkat, ©y b b  siippoeing tliat Bam^ukli was tlie agent of 
tlie appellant Ibefore Hm, it could not be said that a principal 
lyas hound not only by fraudulent, but by positive criminal, acts 
committed by his agent. 1 !he appeal m s aoeordingly decreed.

JBabu Lai Mohan Das {Sahu Joy Qopal QJiose with him) foi* 
the appellants submitted that Lopechand was a “  holder in due 
course:’  ̂ see s. 9 of the Negotiable Instruments Act, X X T I 
of 1881. The defendant No. 1 was liable, because although the 
defendant Ho. 2  had obtained the Imndi by means of an offence, 
Lopechand became its possessor for yaluablo consideration, 
without haying sufficient cause to believe that any defect existed 
in the title of the person from whom he obtained it. The effect 
of the judgment in Young v. Grote{l), as stated in the decision of 
the House of Jjoids in Seholfiiild v. Ĵ <arl of Londe^loroughi^)  ̂ is 
to make the customer liable under practically similar oircum" 
stances. It was owing to the negligence of the defendant No. 1 
that the defendant No. 2 obtained possession of the cheque-book 
and was able to forge his signature. The payment by Lopechand 
was made in the hom\ficU belief that the cheque bore the genuine 
signature of the defendant No. 1. Lopechand had previously been 
in the habit of paying che<3̂ ues * drawn by the defendant No. 1 
and presented tahim for payment by the defendant No. 2 ; and 
the previous conduct of the defendant No. 1 had induced Lope- 
ehand reasonably to believe that the defendant No. 2 was acting 
as the agent of the defendant No. 1. ■

Mr. Morrison (for Mr. J. B. Maomir) for the respoiid.ent, was 
not called upon.

m s
B H A S - ’W AM ’

D a s

Crhki.

Ban:?ebjeji ,ai?b P a r g i 'f e e  JJ, -In this appeal, which arises out 
a fipit fepu.ght by the plaintifE-appelLant to recover a cextaiil 

,B]ai|i=pf money due ,upon 9- cheque, two q.uestions have been raised 
*0^  W a ll  of the plaintiff-appellant; whether the Court of 
Appeal below was right in holding that the defendant No. 1  was 
not liable ior the money which defendant No. 2 had obtained 
f r o m  the iplaintiff on the presentation of a forged cheque  ̂ whea 

(I) (1827) 4, Bing. 253. (2) [1896] A, C. 514.



1903 defendanit No. 2 presented the cheque as tlie agent of tlie defend- 
BHAffwAsr No, 1; and, secondly, wlaet'Jier tlie lower Appellate Court was 

DAS right in holding that the defendant No. 2 was not the agent of
Cebbt. the defendant No. 1, without considering the evidence of agency

furnished hy the fact of defendant No.., 2  having presented other 
cheques on behalf of defendant No. 1 previously.

Upon the jfirst point the case of Young v. Groic{l) is relied 
upon. That casê  as Lord Maonaghten observes in Scholfield v, 
Mirl of Loudesborough {̂ )̂ is a case which has excited as much 
diversity of opinion as any case in the books. ”  But even accept­
ing its authority as clear and unquestionable} we do not think that 
it helps the appellants in any way. There Best O.J., at the 
outset of his judgment observes Undoubtedly, a banker who 
pays a forged cheque is in general bound to pay the amount again 
to his customer, because in the first instance he pays without 
authority. On this principle the two cases which have been cited 
were decided, because it is the duty of the banker to be acquainted 
with his customer’s handwriting, and the banker, not the customer  ̂
must suffer if a payment be made without authority. But though 
that rule be perfectly -well established, yet if it be the fault of 
the customer that the banker pays more than he ought, he cannot 
be called on to pay again.”

That shows that it was on the principle of negligence imput­
able to the customer that a banker can make the customer liable 
if payment had been made on a forged cheque ; and in this‘ case 
nothing having been said as to defendant No. 1 being negligent 
in any way,—no foundation having been laid for a case of negli«. 
genee, we do not think that the Principle of Yoimg v. Q r o U [ l )  

can be applied to it at all.
Then, as to the second point, we are of opinion that it is 

concluded by the finding 'of fact arrived at by the Court of Appeal 
below. That finding is perhaps not so categorically and exjaressly 
stated as it might have been. But reading the last two para- 
gi’aphs of the judgment, we must say that there can be no doftbt* 
that the lower Appellate Court has found that, as a matter of fao^ 
the defendant No. 2  is not shown to have been the agent'of:

{ ! )  (1827) A Bing, 263. (S) [1890] A. a  514,
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defendant No. 1 upon tlie whole e-videnoe. The learned J'udge 1903
in the Court of Appeal below states in bis judgment: “'Was bha^ aw
Ramsukh the appellant’s agent at alL P Did the appellant by any
act of Ms give the plaintiffs to understand that Ramsukh was CaBEr.
Ms agent ? ”  , And after having stated the questions he arrived at
his conclusion, which could have been arrived at only iipon a
complete negative answer to those questions being returned.

The contentions urged before ns therefore fail, and this appeal 
must be dismissed with costs.

j-ppeai dismissed.
M. N. B.
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Before Sir Francis W - Maclean, K.C.LJE-^ OMef Justice, and 
M r, Justice Qieilt,

DBBBNDRA NATH BISWAS 1903

V- Aug, 14,

HEM CHANDRA ROY.^

Mweaufor, deli contracted ly-^Ca-esecuior, liabiliiy of^LialilUy qf estate fo r  
debt incurred by 'Bas^utor,

The estate of a testator is not liable for debts, contracted by one of tbe several 
execBfcoi’s, for goods apparently supplied to tlie estate. The executor who con­
tracted tbe debt is personally liable for it.

JParhaU v. ’Fm'hall (1) and Lahouahere v, SJupper (2), referred to.

S e co n d  a p p e a l  by, the defendants Nos. 2 and 3, Debendra 
Nath Biswas and another.

This appeal arose out of an action brought hy the plaintiffSj 
Hem Chandra Roy and another, for the recovery of a certain sum 
of^oney due on a promissory note.

* Appeal from Appellate Decree, Ho, X841 of X900, a.gainst the decree of W.
Teniion, District Judge of Moorshidabad, dated Jm e 80,1900, afBsmiag the decree 
of Mohendra Nath Slitter, Subordinate'Judge of that District, dated Aug. 17 ,1899»

(1) (1871) L. E. 7 Oh. 123. (2) (1857) 11 Moo, P. C. 0.198.


