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Defore Mr. Justieo Brett and My, Justice Miti a,

JAGADINDRA NATII ROY
.
CHANDRA NATII PODDAR.*

Principal and surety— Contract of guarantee—Surely bond— Considerabion—Faiw
dearance of claim— Confinuing guarantce— Condract det (LX of 1873) s. 129,

The forbearance of a claim against n third person is o eufficient considoration
for a surety bond, although thers mny he no express contract by the obligeo to

forboar.

Callisher v. Bischoffshetm (L) and Orears vo Hunter (2) followod.

Lioyd’s v. Harper (3), Balfour v. Crace(d), Burgess v. Bve(B), and Raj Narain
Mookerjesv. Ful Kumart Debi(6) voferrod to. ‘

Arprav by the plaintiff, Maharaja Jagadindra Nath Roy.

One Shasti Charan Chakravarti, the defendant No. 1, obtained
from the plaintiff an ijara lease of somo forest lands for four years,
from 1801 to 1304 B. 8. One Madan Mohan Poddar stood surcty
for the defendant No, 1, and executed a surety bond dated the
20th Bhadra 1801 B.S., corresponding to tho 4th September
1894, On the death of Madan Mohan, the defendant No. 2,
Chandra Nath Poddar, executed a suroty bond in favour of the
plaintiff on the 17th Kartie 1808 B.S., corrosponding to tho 1st
November 1896, standing surety for the defendant No, 1 to tho
oxtent of Rs. 5,000. The bond recited: “One Madan Mohan
Poddar, of Madhupur, now dead, had stood surcty for him
(Shasti Charan Chakravarti) for payment of the said amount of
money. The said Poddar having died, and the said Shasti Chavan,
Chakravarti having been called upon to furnish fresh seewity to

# Appeal from Original Decree, No. 108 of 1002, nroingt thoe deeres of Yar
Prosad Das, Subordinate Judge of Mymensingh, dated Jau, 2, 1002,

(1) (1870) L. R 5 Q. B. 449. (4) [1902] 1 Ch, 7883,
(2) (1887) L. R. 10 Q. B. 341, (5) (1872) L. R. 13 Ry, 450,
(8) (1880) L. R. 16 Ch, D. 290, . (6) (1901) I. L. R. 29 Colc, 68,
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your estato on account of the said ijara settlement, I have at Lis
requoest come forward to become his surety for payment of the said
ijara money, and do, of my own will and accord, execute this
security bond and accept all the terms contained in the registered
kabulyat executed by the said ijardar, Shasti Charan Chakravarti,
and declare as follows: that is to say that if the said Shasti Charan
Chakravarti goes awny and absconds without furnishing the papers
and paying the rvents according to the instalments during the
continuance of tho term, or if he fails, for any other reason, to
furnish the paper or pay the money, I shall stand responsible and
be bound to indemnify you for any loss up to the sum of Rs. 5,000
as mentioned in this security bond.”

The present suit was instituted for the recovery of Rs. 10,000,
being arrears of rent with interest due in respect of the ijara leage.
The defendant No. 1 did not contest the suit. The defendant
No. 2 pleaded that the heirs of Madan Mohan Poddar were neces-
sary parties to the suit, and that the surety bond exccuted by him
was inoperative for want of econsideration, &e.

The Subordinate Judge held that the death of Madan Mohan
could not operate as a revocation of his guaramntee, which was
not a’continuing one, specially asthere was a stipulation in Madan
Mohan’s bond that his heirs and representatives, as well as the
property hypothecated and his other assets would be liable to the
plaintiff for the breach of any covenant of thelease. He further
beld that there was no consideration for the fresh guarantee
given by the defendant No. 2, and accordingly dismissed the
suit against that defendant and decreed it er-parfe against the
defendant No, 1,

Dr. Rash Behary Qhose, Balu Dwarka Nath Chakraverti and
Bobu Ramae Kanta Bhuttacharjee for the appellant.

Dr. Ashutosh Mookerjee and Babu Gobinda Chandra Dey Roy for
the respondent.

Brerr Axp Mitra JJ. The suit, out of which this appeal
arises, was brought to recover the sum of Rs. 10,000 with costs and
interest from Shasti Charan Chakravarti (defendant No. 1) as
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ijaradar, and from Chandra Nath Tai Poddar (dofendant No. 2),
as his surety, on account of arvears of rent duo on a tempornry
ijara sottlement of the sawker and bankar (grass and forest
produce), &e., of cortain ghats ineluded in Gar Jayonshahy, &e.,
perganal Jayenshahy, and porganah Dukhavia, in the distriet of
Mymensingh. The ijara loase hears date the 16th Bhadea 1801,
and is for o term of four years, 1301 to 1304 B.S., at o yemly
vental of Rs. 14,597, The suit was brought for the Dalaneo of
rents outstanding after termination of the loago with inferest. O
the 20th Bhadra 1301, Madan Mohan Tai Poddar cxeouted a homd
in the sum of Rs. 5,000 as surcty on bohalf of the ijaradar for tho
due falfilment of the covenants in tho lease. Madan Mohan died
in 1308, leaving as heirs his daughters. After his death the hushand
of one of the danghters went to the plaintift and asked to ho
discharged from the surety bond, and that the plaintiff would (ake
some other surety. Thoreupon, the plaintiff called on {he dofend-
ant No. 1, the ijaradar, to furnish a fresh surety, and at tho request
of defendantNo. 1 the defendant No. 2, Chandia Nath Tai Dodday,
executed in favour of the plaintiff on the 17th Kartio 1308 a surcty
bond in. the sum of Rs. 5,000 for the due fulflment by defendant
No. 1 of the covenants in tho lease.

The suit was brought by the plaintiff against defendants Nos. 1
and 2 on the ijara lease of the 16th Dhadra 1301, and on tho
suroty bond of the 17th Kartic 1303,  Doth of these aye registored
documents.

The suit was not contested by defendant Na. L. Delendant
No. 2, however, disputed his liability aund pleaded that the surety
bond excented by him was inoperative for want of eonsideration;
and apparently that if any one was liable as suroly on hohalf of
defendant No. 1, it was the heirs of Madan Mohan Tal Poddar
under the surety bond fizst exceuted on the 20th Bhaden 136 L

The Subordinate Judgo decreed tho suit aguinst. dofundant
No. 1, but accopted the plea of defondant No. 2 nanl dismissed tho
claim agaeinst him, Ie hold that the guarantee under the surety
bond executed by Madan Mohan Tai Poddar was not a cont inuing
guarantee, and following the authority of the case of Lisyd’s v,
Harper(1), decided by the Court of Chancery in England, he held

(1) (1880) L. R, 16 Ch. D. 200,
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that the guarantee could not be put an end to by his doeath. Io
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further hold that the death of Madan Mohan did not operate as a y, o7
rovocation of the guarantee, because in the bond there was an NAmir Roy
expross stipulation that the heirs and representatives of Madan Cmaxpra

Mohan, the property hypothecated, and his other assets would be

liable to the plaintiff for the breach of any covenant in the lease.
Then having decided this point in favour of defendant No. 2, he
further held that the guarantee given by defendant No.'2 was a
fresh guarantee, that defendant No. 1 did not in any way benefit
thereby, and that the guarantee was void as being given without
consideration. Ile therefore held that defendant No. 2 was
not liable to the plaintiff under the bond of the 17th Kartick 1308.
Tho plaintiff has appealed against the judgment and decree of the
Subordinate Judge sofar as it dismissed his claim against defendont
No. 2.

The appeal has been valued at Rs. 10,000, but it has been
pointed out on behalf of defendant No. 2 that, as the bond of the
17th Kartic 1308 was for Re. 5,000 only, the plaintiff (appellant)
cannot succeed in his claim against defendant No. 2 beyond that
amount. This is admitted on behalf of the appellant, and so far
as Ra. 5,000 is concerned, the appeal must fail.

Ag regards the remaining Rs. 6,000, it is argued on bchalf of
the appellant that the appeal should succeed. It is contended that
the finding of the Subordinate Judge, that the guarantee of Madan
Mohan was not a continuing guarantee, cannot be supported under
the law in force in India, and that his finding that thore was no
consideration for the bond executed by defendant No, 2 on the
17th Kartic 18308 is wrong, and oconfrary to the evidence and
circumstances of the case.

On the fivst point the following argument has been pressed.
In determining whether the guarantee given by Madan Molan
Tai Poddar was a continuing guarantee or not, the Subordinate
Judge hag relied on the law in Kngland and not on the law as laid
- down in section 129 of the Contract Act and its illustrations.
The law as laid down by Lash, I J., in the onse of Liyd's
v. Hurper(l), which the Subordinate Judge hag quoted in his
judgment, was followed in 1902 in the case of Balfour v.

(1) (1580) L. B. 16 Ch. D. 290,
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Crace(1). The latter was the case of a swely who had given
a bond for the integrity of a porson in congideration of that
person. being appointed to an office by the obligeo of the bond,
ond it was held that tho liability of tho surcly will not, unless
expressly so stipulated in the bond, bo determined by his denth.
In fact under the English Jaw such a guarautoo was hold not to be
s continuing guarantee. Illustration (¢) of scclion 129 gives the
following as an example of o continuing guaranton :—“A, i con-
sideration that B will employ C in collecting the rent of B ze-
mindari, promises to B to bo responsiblo, to the amouut of ls. 5,000,
for the due collection and payment by C of those rents”  This,
it is contonded, is directly contrary to the rule of Tnglish law i in
the two cnges quoted above, and indicates that in this mun{ry
the Legislature intended to lay down tho law difforently from
the law in England on the subjeet.

It is further suggoested that in this onso the guaranteo wus
pot for the payment of the full rontal duec on the lease, but for
the regular payment of the instalments; that the lease provided
that on default of payment by tholessce of any of tho kists or in-
stalments, the lessor might take the mahals into his khas colleotion
and eettle them with other parties; and that theveforo the
guarantee extended to a series of transactions, and go foll within
the definition of a continuing guarantee given in soction 129 of the
Contract Act,

In opposition it is nrged that ag in lustration («) to soction
129 of the Contract Act no period for C’s employment is spoci«
fied, it is distinguishable from tho eases in tho Chanewry Courts
in Englond to which we have roferred. In {ho case of Balfour
v. Crace (1), howevor, no period is stated, and on that ground
it does not seem possible to distinguish tho easo in the illustra-
tion. It has further beon contended that under tho torms of the
boud of the 20th Bhadra 1801, it is cloay that tho surely ine
tended to bind his heirs and representatives as woll as himsclf,
and that it was ackowledged that his liability under the gunrantoe
was to oxtend for the full period of the lease, viz, four yonrs, As
he could not determine his guarantes by notico, it could not bo
revoked by his death. Morcovar, it is suggested that his heirs

(1) [1902] 1 Ch, 733.
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did not deny liability, but only asked to be allowed to withdraw,
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and tho cose of Raf Narain Mookerjee v. Ful Kumari Debi(1) y,qromwona
is relied on to show that some sound reason and not caprice NA“; Rox

only would be necessary to enable them to obtain a discharge.
That case followed the principle laid down in Burgess v. Eve (2).
As in this ingtance there was no sound reason for the heirs of
Madan Mohan to withdraw from their liability, under the first
bond, the second bond was for the benefit of the lessor, and not
for the advantage of the lessee under the ijara lease.

‘We are not prepared to say that the decision of the Subor-
dinate Judge on this point is beyond question, but for the purposes
of this case we think it unnecessary to determine whether the
guarantee given by Madan Mohan Tai Poddar was a continuing
guarantee or not, as in our opinion on other grounds the judgment
of the Subordinate Judge cannot be supported.

It is perfectly clear on the facts of the case, as stated, that on
tho death of Madan Mohan his heirs entertained the belief that it
wag optional with them to continue or mot the guarantee given
by him. That view too seems to have been accepted by the lessor,
the plaintiff. In the lease it is recited that the bid offered
by the defendant No. 1 had been accepted, and the leage granted
on the condition that seourity for the sum of Rs. 5,000 was given
by Madan Mohan Tai Poddar for the due fulfilment by the lessee
of its terms, and under that condition it was obligatory on the lessee
to furnish a fresh security when that given by Madan Mohan was
held by the parties to have determined. Failure on the part of
the lessee to comply with that condition would geem to have been
regarded as a ground for determining the lease. ‘Whether or not
the lessor and lessee were correct in the view which they seem to
have taken of their legal rights and duties under the leage, the re-
citals in the bond given by defendant No. 2 leave no doubt that he
exocuted the bond of the 17th XKartie 1803, in which he stood
socurity in the sum of Rs. 5,000 for the lessee, at the solicitation
of the lessee, who had been called on by the lessor to furnish fresh
soourity after Madan Mohan’s death. The object of the lesses in
" obtaining a fresh surety was clearly either to save his loage from

(1) (1901) 1 L, R. 20 Calc. 68, (2) (1872) L. R. 18 Eq. 460.
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boing reseinded or induco the lessor to forbonr from cntoring
into litigation to compel him to furnish frogh security.  In the
case of Cullisher v. Bischoffsheim (1), Cockihurn C.J. romarked :—
“The authorities clearly establish that if an agroement’ is made
to compromiso a disputed claim, forboarance to sue in rospoect
of that claim is o good consideration; and whethor provoedings
to enforce the disputed claim have or have not beon instituted
makes no differonce.” In the judgmoent of Dlackbmmn J.

the samo caso the following passago ocours 1= If wo avo to infor
that tho plaintiff belioved that some money was duoe to bim, his
claim was honest and the compromise of that would bu binding,
and would form a good considoration, although tho plainfiff,
if he had prosecuted lis original claim, would hive been dofented.?
In Crears v. Hunter(2) Lovd Bsher, M.1%., laid down the law as
follows :—~“I take it to bo undoubted law that tho movo fact
of forhearance would not be a consideration for o povson’s bocome
ing surcty for a debt. It is quite clear on tho othor hand that
a binding promise to forboar would be a good consideration
for a guarantee.”” It was held in that case that the plaintiff
having forborne from suing defendant’s father at the dofendant’s
requost, there was a-good considoration for the dofendant’s Habils
ity on the note, although thore was no coutract by the plaintift
to forbear from suing. It has been argued for the respondent
that there isno proof in this case that any litigation wus avoided,
or that there was any compromiso. Tho surety-dowvd, however,
itself shows that the demand for frosh security was mnde by tho
lessor, and it is clear that defondant No. 2 was asked to bovome, and
heoame, surety for defendant No. L in order tu save him fpawn the
results of a failuro to comply with the demand of the lossor, which
would have been eithor forfeiture of his leaso, or the institution
of logal procecdings,  This resulted in an advautago to the lesses,
and»wo therefore hold, disagrosing with thu Subordinate Judgo,
that theve was sufliciont cousideration for th\, bond oxucutud on

- the 17h Kaxtie 1303 by the defendant No. @

Tuebher, itds cloar that defondant No. 2 oxeentod tho bond

in quoestion with the intention of hinding hinuelf to puy Ry 8,000

in the event of default on the part of the lessoe to Tuliil the tors
(1) (1870) Lo R. 5 Q. B, . (%) (1887) L3 19 Q. BLudy,
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of the lease, and that he did so with full knowledge of all the 1903
circumstances, There is no suggestion of any pressure or deoeit J,«spiors
in the maftter, Such being the case and the bond (having been NATI,‘ Rox
exeouted for consideration, we hold that defendant No. 2 is liable Cmanpra
to the plaintiff to the extent of Rs. 5,000, the amount stated in plgﬁfm
the bond, and that the plaintiff is emtitled to a decree against
him for that amount. To this extent, therefore, we decree the
appeal, and, in modification of the judgment and decree of the
lower Court, direct that plaintiff’s claim to the extent of Ra. §,000
against respondent No. 2 be decreed.

Appellant will recover his costs in this appeal on the value
only to which it has been decreed. Respondent will pay his own
conts.

Appeal allowed.

M. N. R,

Before My, Justice Banerjee and Mr. Justice Pargiter.

BHAGWAN DAS 1908

(28 Smrnd

CREET.* May 25,

Oheque—Bill of Exchange-—~Payment on a forged chequo—Principal and Agent
Negligence~—Banker, Liability of.

‘When a banker makesa payment on a forged cheque, he cannot make the
customer liable except on the ground of negligence imputable to the customer.

Young v. Grote (1) distinguished.

Schkolfield v. Earl of Londesborough (2) referred to.

Seconn Arepran by the plaintiffs, Bhagwan Das Marwari and
others.

The plaintiffy’ father, Lopechand Marwari, instituted a sujt
in the Court of the Munsif of Ranigunge for the recovery of
Rs. 522-4 due on a Aundior bill of exchange. It was alleged

# Appeal from Appellate Decres, No. 1631 of 1900, against the decree of B. C.
Mitter, District Judge of Burdwan, -dated May 29, 1900, reversing the decree of
Shoshi Bhushan Chatterjes, Munsif of Ranigunge, dated April 27, 1899.

(1) (1827) 4 Bing. 258, (2) [1896] A. €. 514
17



