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Before My, Justice Rampini and Mr, Justice Mitra.

KALI ERISHNA SARKAR

1903
e o
Sept. 3. RAGHUNATIL DEB.*

Hindu Law—Mitakshore Family—Suoccession—Tinpartible estate—Survivorship—
Ciwil Procedure Code (det XTIV of 1882) s 234~——Exocution.of decrec—Repreos
sentative of deceased person——dAssets.

The rule of gnceession to an impartiblo estate is that of tho general Iindu law
which governs bhe snccession to, a partible estute,{with such quelificntions only us
flow from the imparbible character of the property.

Ralong Notelicr v, Raja of Shivagunga(l) and Jugendro Blupati Hurro-
ehundrs Mohapotra v. Nityanond Man Singh(2) tollowed.

Sartej Kuari vo Deorej Kuari(3) and Penkala Surye Makipati Bam Krishne
v, Court of Wurds (4) distinguished.

The interest which a decessed member of a Mitakshurn family hed in an
impartible Raj as proprietor, is not assets in the hands of his suceessor ; and proceod-
ings under s. 234 of the Code of Civil Procedure cannot be tuken aguinst the latter

as representative of the deceased.
Juga Lal Chandhuri v. Audh Behari Prosad Singh(3) Pollowed.
Bam Das Marwari v. Tekait Braja Bekari Singh(6) dissented from,

Arrrax by the decree-holder, Kali Krishna Saxkar, the opposite
paxty.

Raja Dibya Singh Deb was the proprietor of the impartible
Raj of Patia in Orissa. The decree-holder held a mortgago docreo
against him, in execution of which the mortgaged property was
sold. The decres-holder then applied for a decree for the balance
of tho mortgage debt under s. 90 of the Transfor of Property
Act, and obtained the decreo on the 80th Muarch 1899. Dibya
Singh died on the 10th November 1899, and his brother, Raja
Raghunath Deb, sncceeded to the Raj. The decree-holder did not
executo the personal decree as long as Dibya Singh was alive.

* Appenl £rom Ceder No. 35 of 1003, againat the ordor of Abdul Bari, Subordinate
Judge of Cuilack, dated Nov, 14, 1002,

(1) (1868) 9 Moo. 1. A. 539 ; 4) (1899) T, T R, 22

2 W. R, (B.C) B1. @ (o g B ud. 983,
(2) (880) T. T, R, 18 Cale, 181 3) (1900) © ¢, W, N. 22

Lu R. 17 L A. 128. (6) (1900) G €. W. N. 215,
(3) (1888) L L. R, 10 AlL 272; (6) (1902) 6 C. W. N, 879.
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The present application for execution was made on the I4th May
1902 against Raja Raghunath Deb, the present judgment-
debtor-objector, who was described as ““brother-successsor of the
late Reja Dibya Singh Deb, who has been substituted in the
place of the deceased defendant.” The judgment-debtor objected
that hehaving, according to the principle of survivorship, obtained
the ancestral properties, he was absolute propristor of the same
in his own right; that the rights and intervests of the late Raja
had become extinguished by his death ; end that accordingly the
said properties could not be attached and sold for the satisfaction
of & dobt due under a decres obtained against the deceased Raja.

The Subordinate Judge held that the Patia Raj in the handsof
the present owner could not be called assets of the deceased Raja,
and that consequently the decrse could not be executed against
the Raj properties in the hands of the present Raja. The applica~
tion for execution was accordingly rejected.

Mr. B. Mittra, Baby Karuna Sindlw Mukerjee and Babu Sama-
tul Chandra Dutt for the appellant.

Dr. Rosh Bekary Ghose, Babuw Golap Chandra Sorker and
Babu Manomohan Dutt for the respondent.

Rampivt anp Mitra JJ.  Killa Patia is an impartible estate
in Orissa, The Raj fawily is governed by the Mitakshara law.
Raja Dibya 8ingh was lately the proprietor. He mortgaged a
part of the estate to the present appellant. The appellant got
a decree on the mortgage on the 29th August 1895, caused a sale
of the mortgaged property, and succeeded in realising a portion
of the debt. For the balance he applied under section 30 of the
Transfer of Property Act and obtained a personal decree against
- the mortgagor, Raja Dibya BSingh. Raja Dibys Singh died,
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and the Raj came to be in the possession of his brother, Sri Raja

Raghunath, the present respondent. Raja Dibya Singh left
him surviving a widow aud a daughter; but as the family was
governed by ,the Mitakshara law, they were superseded by the
gurviving brother, as the property was ancestral.

"~ "The application for execution out of which the 'present’ appeal
has arisen was presented on the 14th May 1902, and by it
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the decrse-holder sought to levy execution by sale of the
Raj properties mow in the possession of Raja Raghunath.
The latter contested the right of the decree-holder on. the ground
that he was not the legal representative of the deceased debtor,
and that he ocame info possession of the estate and effects which
had been in possession of the deceased by right of survivorship
according to Mitakshara law.

The Subordinate Judge sccepted these contentions and dis-
missed the application for execution, and hence this appeal by the
decree-holder.

It is contended that though Raja Raghunath has come into
possession of the Raj as a surviving brother, still he isa legal
representative of the deceased, as the Raj is impartible. The
learned counsel for the appellant has relied wpon Swrtq) Kuari v.
Deoraj Kuari(1) and Venkata Surya Mulipati Remkrishna Rao v.
Court of Wards(2) in support of his contention. Butboth these
cases rofer to the power of a next taker of an impartible Raj to
question the validity of alienations made by his predecessor.
They do not directly touch the question of the mode of descent
and the incidents thereof to such estates.

In Katama Natchier v. Raja of Shivagunga(8), generally known
as the Skivagunga case, the Judicial Committee of the Privy Council
applied the principle of survivorship in the descent of the impart-
ible estate then in dispute, as the Raj family was governed by
the Mitakshara law., Lord Justice Turner observed :—* The
zgmindari is admitted to be in the nature of a principality——
impartible and capable of enjoyment by only oune membor of the
family at & time. But the rule of suocession to it is that of the
general Hindu law prevalent in that part of India with such qualifi-
cations only as flow from the impartible character of the subject.
Henoe if the zemindar, at the time of his death, and his nephews
were members of an undivided Hindu family, one of the nephews
was entitled to suocceed to it.” The eldest surviving ocoparcener
was accordingly held entitled to sucoeed to the Raj by the law of

survivorship. The same rule of Hindu law was applied in the

(1) (1888) 1. L. R, 10 AL 272; (2) (1899) L. L. R. 22 Mad, 388 ;
L.R.15 1. A. 51, L. R.26 L. A. 83,
(8) (1868) 9 Moo, 1. A. 589; & W, R. (P. C.) 8L
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guccession to Killa Sukinda, an estate similarly situated as Killa
Patia, in the case of Jogendro Bhupati Hurrochundra Mahapatrs
v. Nityanund Man Singh (1). Sir Richard Couch, in delivering the
judgment of the Judicial Committee, said:—“ According to the
decision in the Shivagunga case, the fact of the Raj being impart-
ible does not affect the rule of succession. In considering who is
to succeed on the death of the Raja, the rule which governs the
succession to a partible estate is to be looked to.”

It is conceded that the respondent has succeeded to the Patia
Raj by virtue of the law of survivorship. We do not therefore see
why the incidents of survivorship as to partible estates should not
apply to an impartible estate. The Raj now in the possession of
the respondent is no longer assets of the deceased, neither is he
the legal representative of the deceased.

In Juga Lal Chaudhuri v. Audh Behari Prasad Singh (2), it was
Leld that the interest which a deceased member of a Mitakshara
family had in the family property is not assets in the hands of
the surviving members, and proceedings under section 234, Civil
Procedurs Code, cannot be teken against them. If, as has been
held by the Judicial Committee, the xule of succession as to parti-
ble and impartible estates be the same, we see no reason why in a
case of an impartible estate the successor should be held to hold
the estate as assets of the deceased.

In Rwm Das Marwari v. Tekait Braja Behari Singh(3) =
different view was taken, but it does not appear that the atten-
tion of the Court was drawn to the principle of survivorship enun~
ciated in the Shivagunga (4) and the Killa Sukinda(5) ocases.
Having regard to these decisions of the Judicial Committees, we
do not think it necessary to refer the matter to a Full Bench.

‘We are, therefore, of opinion that the decision of the Subor-
dinate Judge is right, and we accordingly dismiss this appeal with
costs.

| ‘ Appeal dismissed,
M. N. R.
(1) (1890) I L. R. 18 Cale. 161; {4) (1863) 9 Moo. T, A, 539;
L.R. 17 L A. 128, 2 W.R. (P.C,) 31
(2) (1900) 6 C. W. N. 228, (5) (1890).1. L. R. 18 Cale. 151 ;

(8) (1902) 6 C. W, N. 879, L.R.17L A, 128.
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