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Before M r. Justice Mmnpini mid M r. Justice M itra .

1903 K ALI KRISHNA SABKAR

BAGIiUNATH  DBB.^
Mindzi Law--Miia?cs?iara Wamily— Bmaession— Tmfartille estate-^Survimnlap—

Qivil Procedure Code {Act X I V  of 1882) s> 23i—Hxcadm ilof dscree—Sept'e-
seniaiive of deceased, person—Assets.

Tlie rule o£ snceessioa to an. impai’tiblo estate is tliftt of tlio gonoi'al Hindu law 
which governs the succession tOj a partible estate, iwitb such qualiiieatioiis tmly as 
flow from the impartible charactei' ol: fcho j)roperl;y.

Kalmta jSfatcIiier v, Baja of HJiivagmij)a(l), a«d Joffondro JSIiupati .Hurra- 
clmndrs, Maliapatra v. Mtymiand Man 8ingh{2) followed.

Sariccj Kuciri v. Deoraj Kttari{^) and Venhaia Surya MaMpaii Mam KrUJmai 
V, Covj't of Wards (4) distinguished.

The interest which a deceased memhox of a Mifcakshnra family had in au 
impartible Eaj us proprietor, is not assets in the hands of his su<JCOBsor; and proceed­
ing's under s. 234 ot' the Code o£ Civil^Procedure cannot bo taken against the lattor 
as representative of tlie deceased,

Jugu La i Chmulhuri v. Atidh Heliari JProsad followed.
Bavi Das Marw ari v., Teibaii^£raja Behari Sin(̂ h(Q) dissented from.

A p p e a l  by the decree-liolder, Kali Krishna Saxkar, the opposite 
party.

Raja Dihya Singh Deb was the proprietor o f  the impartible 
Eaj of Patia in Orissa. The decree-holder held a iiiortg’ago deoreo 
against him, in execution of which the mortgaged property was 
sold. The deeree-holder then applied fo r  a decree for  the balance 
of the mortgage debt under s. 90 of the Transfer of Property 
Act, and obtained the decree on the 30th March 1899. Dibya 
Singh died on the lOfch Norember 1809, ând his brother, Eaja 
Baghiinath Deb, suooeeded to the Baj. The deoreo-hohler did not 
exQonto the personal dooree as long as Dibya Singh was alive.

^ Appeal from Order Ho. 35 of 1903, against the ordor of Abdul Bari, Suhordinat© 
Jadge of Cuiibacli:, dated Nov. 14̂  1902.
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The present application for execution was made on tJie 14tli May
1902 against Eaja Eaglmnatli Deb, th.0 present judgment- Kah 
deTbtor-objeetor, who was described as “ brother-snccesssor of the 
late Eaja Dibya Sicgh Deb, who has been substituted in the 
place of the deceased defendant.” The Judgment-debtor objected D eb . 

that he having, according to the principle of surYiTorship, obtained 
the ancestral properties, he was absolute proprietor of the same 
in his own right; that the rights and interests of the late Baja 
had become extinguished by his death; and that accordingly the 
said properties could not be attached and sold for the satisfaction 
of a debt due under a decree obtained against the deceased Saja.

The Subordinate Judge held that the Patia Eaj in the hands of 
the present owner could not be called assets of the deceased Raja, 
and that consequently the decree could not be executed against 
the Raj properties in the hands of the present Raja. The applica­
tion for execution was accordingly rej ected.

Mi\ M. Mittra, Ba.hu Karma Sindhii Mnkerjee and JBabu 8ama- 
Uil Chandra Butt for the appellant.

Dr. linsh Behary Ghose, Babu Qolap Ohandra Barkar and 
Bobu Manomohan Dutt for the respondent.

E a m p in i  a n d  M it r a  JJ. Killa Patia is an impartible estate 
in Orissa, The Raj family is governed by the Mitakshara law. 
Raja Pibya Singh was lately the proprietor. He mortgaged a 
part of the estate to the present appellant. The appellant got 
a decree on the mortgage on the 29th August 1895, caused a sale 
of the mortgaged property, and succeeded in realising a portion 
of the debt. P'or the balance he applied under section 90 of the 
Transfer of Property Act and obtained a personal decree against 
the mortgagor, Raja Dibya Singh. Raja Pibya Singh died, 
and the Baj came to be in the possession of his brother, Sri Baja 
Eaghunath, the present respondent. Baja Dibya Singh left 
Mm surviving a widow and a daughter ; but as the family was 
governed by ,the Mitakshara law, they were superseded by the 
surviving brother, as the property was ancestral.

' The application for execution out of which the 'present' appeal 
has arisen was presented on the 14th May 1902, and by it



1903 the deoree-liolder sought to levy exeoution by sale of the
Eaj properties now in tho possessloa of Eaja BaghuEatli.

la-tter contested tlie rigM of the decree-holder oa the grouad 
13. that he wm not the legal representative of the deceased debtor,

and that he oame into possession of the estate and efl'eots which 
had been in possession of the deceased by right of survivorship 
according to Mitakshara law.

The Subordinate Judge accepted these contentions and dis­
missed the application for execution, and hence this appeal by the 
decree-bolder.

It is contended that though Baja Baghunath has como in to  

possession of the Baj as a surviving brother, still he is a legal 
representative of the deceased, as the Baj is impartible. The 
learned counsel for the appellant has relied upon Sartaj Kuari v, 
Deorqf Kmri(l) and Venkata 8urya 3Iahipati Bamkmhm Bao r. 
Court of Wards{2) in support of his contention. But both these 
cases refer to the power of a next taker of an impartible BaJ to 
question the validity of alienations made by his predecessor. 
They do not directly touch the question of the mode of descent 
and the incidents thereof to such estates.

In Katama Natohier v. Baja of Bhwagunga{Z)  ̂generally known 
as the SMvagmiga case, the Judicial Committee of the Privy Oouneil 
applied the principle of survivorship in the descent of the impart­
ible estate then in dispute, as the Baj family was governed by 
the Mitakshara law. Lord Justioe Turner observed:—“ Tho 
zainindari is admitted to be in the nature of a principality*-* 
impartible and capable of enjoyment by only one member of the 
family at a time. But the rule of succession ;to it is that of the 
general Hindu law prevalent in that part of India with such qualifi­
cations only as flow from the impartible character of the subject. 
Henoe if the zemindar, at the time of his death, and his nephews 
were members of an undivided Hindu family, one of the nephewgs 
was entitled to -snooeed to it.’’ The eldest surviving oopasoenfr 
wfts accordingly held entitled to succeed to the Baj by the law #  
survivorship. The game rule of Hindu law was applied in t|i0

(I) (1888) I, L. R. 10 All. 273; (2) (1899) L L. K. 22 Mad. 888 ;
L. R. 15 I. A. SI, L. E. 26 I. k ,  83.
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sucoesBion to Killa Sukinda, an estate similarly situated as Killa 1903

Patia, in the case of Jogendro BhupaU Surroohundra Mahapatra 
V. Nityamnd Man Singh (1). Sir RiotiaTd Oouch, in delivering tlie Keishsa

, • a « oAjBICAS
Judgment of the Judicial Oommittee, said:—“ Aceordmg to the v.
decision in the 8hwagunga cm&i the fact of the Raj "being impart- 
ihle does not affect the rule of succession. In considering who is 
to succeed on the death of the Raja, the rule -which goTerns the 
succession to a partible estate is to be looked to.”

It is conceded that the respondent has succeeded to the Patia 
Baj by yirtue of the law of survivorship.' We do not therefore see 
why the incidents of sm'vivorship as to partible estates should not 
apply to an impartible estate. The Baj now in the possession of 
the respondent is no longer assets of the deceased, neither is he 
the legal representative of the deceased.

In Juga Lai Ohaudhuri v. Audh BehariPtasad Singh (2), it was 
held that the interest which a deceased member of a Mitakshara 
family had in the family property is not assets in the hands of 
the surviving members, and proceedings under section 2 S4 , Civil 
Procedure Code, cannot be taken against them. If, as has been 
held by the Judicial Oommittee, the rule of succession as to parti­
ble and impartible estates be the same, we see no reason why in a 
case of an impartible estate the successor ahould be held to hold 
the estate as assets of the deceased.

In Das Marwari v. Tehaii Braja Behari 8ingh{Z) a 
different view was taken, but it does not appear that the atten­
tion of the Oourt was drawn to the principle of survivorship enun­
ciated in the Shhagvnga (4) and the Killa SuMnda(&) oases,
Havii% regard to these decisions of the Judicial Oommittee, we 
do not think it necessary to refer the matter to a Full Benoh.

We are, therefore, of opinion that the decision of the Subor­
dinate Judge is right, and we acoordiagly dismiss this appeal witt 
costs.

Appeal dismissed,
M.'sr, B.

(1 )  (1890) I. L. R. 18 Calc. IS lj (^) (1863) 9 Moo.'I. A. 539;
L. R. 17 1. A. 128. 2 W. B. (P. C.j 31.
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