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plaintiffs were to bring a regular suit on the basis of the arbitration- 
award, they might do so in the Gourt where relief could be 
granted to him under the award, and that would be the Munsii’s

■ Court. But the plaintiffs in this ease do not seek any relief under 
tke award in question, but they seek to have the award filed in 
Court. That is the award which deals with the whole matter 
referred to arbitration and not simply with the amount awarded 
to the plaintifis.

For these reasons, we are of opinion that the view adopted by 
the District Judge is correct, and that this appeal should be 
dismissed. At tiie same time we think that the District Judge 
should have, while reversing the order of the Munsif, returned 
fche petition filed in the Court of the Munsif for the purpose 
of its being presented to that of the Subordinate Judge; and 
we order accordingly.

We make no order as to costs.
Appeal iismmed.

s. c . B.
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Before M r. Justice Ohose and M r- Justice PrafS.

JU N a BAHADUR 

MAHADEO PROSAD.^
Appeal—Dismissal of application fo r  default—Eenivor— Civil Frooedure Code 

{Act Xir of 1882) ss. 103, 818, 588, 647.

There is no appeal against m  order rejecting an application under s. 103 of tlie 
Civil Procedure Code for reviving aix application iinder s> 311 of the Code, which has 
been dismissed for non-appearance of the judgraentrdehtor.

Mn^appa v. Ganffawa[V), Hajct, v. Srinivasa (2), and Stirreenath Koon(^oo v. 
Modjioo Boodun SaTia (3) followed.

A p p e a l  by Jung Bahadur and others, judgment-debtors.
The appellants made an application, under s. 311 of the Civil 

Procedure Code for setting aside the sale of some property in 
execution of a decree made against them ; but as negotiations for a

* Appeal frora order. No. M8 of 1901, against the order of M. L. Haidar, Subor­
dinate Judge of Chupraj dated June 8,1901.

(1) (1885) I. L. R, 10 Bom. 4.83. (3) (1888) I. L. E. 11 Mad. 319,
(8) (1878) 19 W. R. 122.
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1903 eomproniise were going on between them and the cleereo4iolders, 
tlie hearing' of the application was adjourned Btweral times, and 

B a h a b u b  eTentnally it was fixed to be keard on tlie 30th cl April 1901 
M a h Id eo  when the application was dismissed for non-appearanoe of the 
PiiosAD. judgment-debtoxs. On the 9th of May 1901 they applied, imder 

s. 103 of the Civil Proeedure Code, to the Siihordinate Judge of 
Chnpra for reyiYing theix application nndor s. 311, alleging that 
their Icarpardazes misunderstood the date fixed to he the 27th 
of April, and so infonned.them; that their pleader’s signature on 
the order sheet was not obtained, and they had no intimation that 
the 20th of April was the date fixed for the hearing of the case, 
and that on the 27t].i of April they, the judgment-debtors, serif; 
their witnesses to attend the Court where they were informed that 
the case had been struck off on the 20th of April for want of pro­
secution on their part. The Subordinate Judge rejected the appli­
cation, holding that s. 103 of the Code did not apply to the present 
case by reason of s. 647 of the Code.

The jndgment-debtors appealed to the High Court, and the 
respondents took a preliminary objection that no appeal lay.

Bcthi MaMian Lai for the respondents. No appeal lies against 
the order of the Court below, rejecting the application of the 
judgment'debtor. S. 588, cl. (8) of the Civil Procediu'e Code gives 
an appeal only against an order rejecting an application to sot 
aside the dismissal of a suit. S. 617 does not confer any right of 
appeal not expressly given elsewhere by tlie Code ; its objecst is to 
make aj)plioable to proceedings other than suits and appeals, th,© 
mode of trial and procedure incidental and ancillary thereto. 
The explanation added to the section says that that section 
does not apply to applications for the execution of deoroes. An 
appeal is a substantial right and not a more matter of procediii’o. 
No appeal lies against an order rejecting an apj)lioation purporting 
to have been made under s. 103 for reviving an aj)pHoaiion made 
imder s. 311 of Code -which had been dismissed for non-appearance: 
Ningap^a v, Gamjcma{l), Maja v. Srmwim{{2) and Murmmth 
Komidoo'S[,ModhooSood%mSaha{Z),

(I) (18S5) 1. L.; R. 10 Boiii. 433. (3) (18B8) I. L, R, 11 Mtwi. S19»

(3) (1873) W) R, 12%,
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Babu Joij Qopal Ghose for the appellants. By s. 647 the pro- 
cedure of the Code has been made applicaMe to all proceedings 
other than Biiits and appeals; hence s. 102 and s. 103 are applicable 
to applications made imder s. 311 of the Code. B j  operation of 
s. 688 coupled with s. 647 an appeal lies from an order rejeeting- 
the application for reviviag an application made under s. 311 
which had been dismissed for default.

1903

JUKQ-
Bahadtb

V.

Mahadbo
Pbo sad .

G-hose a n d  P r a t t  J J . We thini: that the preliminary objectioE 
raised on behalf of the respondent in this case must prevail, name- 
ly, that no appeal lies against the order of the Court below, 
rejecting the application of the judgment-debtor purporting to 
be one under s. 103, God© of Civil Procedure, for the purpose of 
reviving an application made under section 811 of the Code which 
had been dismissed for non-appearance of the judgment-debtox. 
The Code does not provide an appeal against such an order. The 
question of the right of appeal in such a case seems to have been 
considered in the oases of Ningappa v. Qangaicai)) and Raja v. 
Brinivasn (2). In the first mentioned case, the principle under­
lying a decision of this Court in the ease of Sii,rreenafh Koondoo 
V. Mbdhoo Boodun Saha (3) seems to have been approved o f ; and, 
following the views expressed in these eases, we hold that no 
appeal lies in this case. The appeal is accordingly dismissed. 
We make no order as to costs.

This order wiU. not aifect the comiaromise which seems to 
have been entered into between two of the appellants and the 
respondents.

The said compromise will be recorded.

Appeal dismissed.
s. c. B.
(1) (1885) 1, L. JR. 10 Bom. 433. (2) (1888) I. L. E. 11 Mad. 819.

(3) (1873) 19 W. E. 122.


