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APPELLATE CIVIL.

Before Sir Franeis W. Macleon, K.C.LE., Chi¢f Justice, and
Mr. Justico Geidt.

NUZHATUDDOWLA ABBAS HOSSEIN
v,

MIRZA KURRATULAIN.*

Will ~Probate— Caveat— Undua  Influence—Validity of Will—Objection to o
partieular Clanse of Wil

Ina suit for probate, the caventors assniled tho whole of the will on the ground
of undue inflaence, but tho Probate Cowrt granted probete disallowing thak
objection —

Held, that in & subsequent suit it was not competent fox tho caveators to show
that uny particnlar clause in the will had beun ingerted through undue iufluence.

Allen v. M Pherson (1) xeferred to.

Arprar by the defendant, Nuzhatuddowla Abbas lossein.

This appeal arose out of an action brought by the plaintifis
to establish their title to the properties in dispute ns the heirs of
Nawab Khez Mahal, deceased, widow of the late King of Oudh,
ond for account, against one Nuzhatuddowla Abbas ossein alius
Pearay Saheb the defendant No. 1, and the Administrator-
Greneral of Bengal.

The plaintiffs alleged that they were the only grand-childrven
of Khas Mahal, who died intestute on 81st March 1894, leaving
congiderable properties. The defendant, Pearay Saheb, was related
to Khas Mahal and, being in indigent circumstances, came to her
somo sixteen or soventeen years ago, appealed to her charity, and
was allowed to live at her house from that time. Ile gradually
gained her confilence, acquired considerable influence over her,
and, in course of time, became her confidential agont, The Km,g
of Oudh died in September 1887; Khas Mahel was then 78

ears old, feeble in body and mind, and quite unable to manage

*Appesl from Original Decree, Now 77 of 1901, against the decres of Jogenth
Nath Roy, Bubordinate Judge of 24-Pergnnas, dated March 4, 1901,

(1) (1847) 1 B. I, 191,
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her own affairs, and she had to depend entirely upon Pearay
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Babeb for the management of her propertics. During Khas w0

. Mahal’s lifetime Pearay Saheb removed and took possession of
large sums of money, Grovernment securities, jewellery, efc.,
belonging to her, and gradually deprived her of the bulk of her
property. Heset up a deed of release, dated 12th November
1891, exeouted by Khas Mahal in his favour, but tho plaintiffs
stated that at the date, when she is alleged to have executed the
said dooument, she was incapable of executing it as a free agent,

having regard to her bodily and mental infirmity and the great

influence that Pearay Saheb exercised over her.

After the death of Khas Mahal a will, dated the §0th of June
1893, and alleged to have been executed by her, was discovered
in which the said deed of release was referred to and confirmed,
and the then Administrator-General, .. P. D. Broughton (the
defendant No. 2), as executor of the said will, applied to the
High Court for probate thereof on the 14th May 1894, and the
plaintifis Nos. 1 and 2 entered caveat raising substantially the
same issues as in the present muit, and setting up that Khas
Mahal was physically and mentally incapable of giving instruc-
tions for the will or of understending the dispositions contained
therein.  The probate proceedings were pending when the present
‘smj: was being tried in the Court of first instance.

“The defendant No. 1 pleaded, sufer alin, that at the time he
was staying with Khas Mahal and till her death, she was per.
“feotly competent to manage and supervise her own affairs ; that her

orders were carried out by her mukhtiar and servants; that he

“merely caxried out her instruction from time to time ; that whatever
“money came to his hands was duly accounted for; that he was in
“n6 way her agenf, nor was her sole confidential agent; that he
‘,/never had any contfol over her;that she, out of her own free will,
"hamng oxeouted the deed of reloase dated the 12th hovember
1891, Whereby she gave up sll her claims against him, that
'dooument was a valid one, and binding on the plaintiffs ; that Khag
Mahal made a will in which she expressly. confirmed the said

.release ; that, that will was proved in solemn form after a contest. -

between the plaintiffs Nos. 1 end 2 and himself; that until thaf
doed of release was seb aside, it was not competent for the Court
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to direct any inquiry to be made into, or account taken of, the
transactions antecedent to the date of that release; and that as the
plaintiffs did not pray to set aside the deed it stood on their way
and the suit should be dismissed on that ground alone.

The judgment in the probate suit was delivered on the 2nd
July 1900 : the will was found fo have been exeouted by Khas
Mahal as a free agent, and probate was aveordingly granted on
the 80th Aungust 1900,

The Subordinate Judge of 24-Perganas framod the following,

amongst other, issues :—

*“ Is the deed of releasc relied upon by the dofondent Nu. 1 genuine? Was the
said defendant the confidential sgent or inn fiduciary relation to the said Khas
Mabal oy alleged in the plaint ? Is the rolease bad on the ground of undue
influence P Is it o fact that any of the propertios in suit was obtained from Khad
Mahal by undue influence, or while the defondant was in a fiduciary relation with
her? Does tho rolense bax the present plaintiffs ?

Is the defendant liable to render an account ; if so, to what oxtent and in respect
of what properties P”

And after recording voluminous evidence, the learned Judge
found that the execution of the deed of release by Khas Mahal
was not proved, that the defendant No. 1, Pearay Saheb, was
her confidential agent, that there was no proof that the document
was explained to her, and that the intention of making a release
did not originate with her; and he held that the release had
no effect, And he further found that there was mno proof that
Khas Mahal had knowledge of the statement made in paragraph 2
of the will in which she was alleged to have confirmed tho deed of
release, or that she understood its nature and offoct; and he passed
a decree in favour of the plaintiffs and against the defendant,
Pearay Saheb, for a lump sum of eight lacs of rupees,

My, O Kinealy (Mowlvi Mahomed Yusoof, Moulei Seragul Islam
and Moulvi Sowghat Awithhim), for the appollant, contended that
in the probate suit the will was contosted by the present plaintiffa
on the ground that it was executed by Khas Mahal under undue
influence. The said contention was overraled, and the Court
granted probate to the will. In that will the deed of release in
favour of the appellant was confirmed. That being so, it is not:
competent for the plaintiffs now to show that the will was exeouted

under undue influence or that a certain clause in it was inserted
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through undue influence. The principle laid down in the ease of
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Allen v, M’ Pherson(1) applies to the prosent case. The Court yypmaron.

below was wrong in allowing the plaintiff to adduce evidence to
show that the will was executed under undue influence, and
that the clause confirming the release was inserted in the will
through undue influence of the appellant, Pearay Saheb.

Mr. Hil (Moulvi Shamsul Hudae and Moulvi Mahomed Tahir
with him) for the respondent. The judgment in the probate case
does not preclude me from showing that the will was executed
under undue influence: see Taylor on evidence, 8th edition,
p. 1432, Art. 1677, and also Kanhya Lol v. Radha Churn(2).
Assuming that I cannot go behind the probate proceedings to
show that the will was exeguted under undus influence, I confend
that the clause in the will confirming the release is not a will, it
not being a testamentary disposition of property: see section &
‘of the Probate and Administration Act. I am at least entitled
to show that that clause was inserted in the will through the
influence of Pearay Saheb.

Mr. O’ Kinealy in reply.

Macreaxy C.J. This is a suit by the heir and heiress of
the late widow of the late King of Oudh, commonly called Xhas
Mahal, and another gentleman who cdlaims as a purchaser of
certain interest in the property, the subject of dispute, from hisg
co-plaintiffs, against one Pearay Saheb and the Administrator-
General of Bengal; and the object of the suit is to have an
account taken of all moneys and other properties ecome to the
hands of Peary as the alleged confidential agent of Khas
Mahal, and for payment of what shall be found due to the
plaintiffs on taking such an account; for a declaration that he
was o trustee of certain of her property; for enquiry as to certain
property which he is alleged to have taken possession of after
‘the death of Khas Mahal, and for consequential relief.

Shortly, the case of the plaintiffs is as follows :—

They allege that Khas Mahal died intestate on the lst of
April 1894, leaving the plaintifis 1 and 2 as her heirs under

() 1847) 1 H. L. 101 (2) (1887) 7 W. R. 388,
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‘ho rendered her services from ‘time ‘to time; that she had
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the Bhiah School of Mahomedan Law; that she died possessed
of considerable property both movesble and immoveable; that
somo sixteen years ago, the defondant Penray, who was then in
indigent circumstances, and who. is spparently o first cousin
once removed, of Khas Mahal, came to hey and appesled to her
kindness; that she took pity upon him, allowed him to live ab
her house at Garden Reach; that he acquired the confidence of
the lady, and, as time wenl on, exercised a groat influence over
her; that he acted as her confidential agent for the purpose of
transacting her business matters, and that he aftained such
ascendency over her as to deprive her entively of all free agency
in respect of her affairs and estate; that the late King of Oudh
died in 1887; that on his death Xhas Mahal became entitled -
to a large amount of property; that Khas Mahal was at this
time an old lady—her then age would appear to have been
about sixty—feeble in hody and mind; that Fearay obtained
large sums of money from her ; that hoe entirely controlled her
affairs ; and, in effect, deprived the lady of the bulk, if not the
whole, of her property.

Khas Mahal died, as I have ssid, on the 8lst of March or
the Ist of April 1894, and the present suit was instituted on
the 26th of March 1897, some four or five days beforo the
period, allowed by the Statute of Tdmitation, expired.

The defendant Pearay Saheb admits thatsome nineteen years or
50 before her death, he camse fo reside with Khas Mahal ; that she
did agk for his advice from time to {ime in relation to hel' business
affairs, bub he denies that he sucoseded in gaining her confidencs
in any unfair sense, or that he exercised great influence over her, .
or that he ever acted as her confidential agent, or gained such
aseendency over her as fo deprive her of her free agenoy in
vespect of her affairs and estato. o denies that she was feeble
in body or mind or incapable of attending to her business affairs,
and, on thecontrary, he suys that she was a woman of excep-.
tional ability, of business hLabits, and was perfectly competent
to supervise and manage bLer business affairs. Yo says that

considerable affection for him; and that she did, from time to
time, give him jewellery and sams of money, which, on his:
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own evidence, amounted apparently to & very large sum. As
a defence to this suit he relies upon a deed of release, dated the
12th of November 1891, which was executed by the lady, in
which she recognised that her presents to him were freely given,
and released him from all liability to account. That deed of
release was duly registered. Ie also denies that the lady died
intestate. Jde says that she made a will, dated the 18th of June
1893, under which the Administrator-General of Bengal was
appointed executor, and in which she expressly confirmed the
release in guestion; that that will was proved in solemn form
-after a sovere contest between the present plaintiffs Nos. 1 and
2 and himself, and that, until such release is set aside, it
is not competent for the Court to diveet an inguiry into or any
account of the transactions antecedent to the date of that release.
These being tho issues between the parties, the Subordinate
Judge of the 24-Perganas, aftera trial, which apparently lasted for
some seventy-six days, made a decree in favour of the plaintiffs
‘against the defendant Pearay, not for an account,as was asked
for, but for a lump sum of eight lacs of rupees. FPearay has
now appealed against that decision. a
Very little of the voluminous evidence in the case has been
read to us, because it has been conceded by the learned counsel
‘for the respondent that they cannot succeed in their suit for an
acoount, unless they can set aside the deed of release. As I have
‘stated, the deed of release is dated the 12th of November 1891,
‘and the will is dated the 80th of June 1893, and the will
‘ontains the following dause : —* I have from time to time made
kgiifs» of money and cash to the gaid Nawab Pearay Saheb, and on
‘the twentieth day of November one thousand eight hundred -and
ninety-one, I executed a safinamah in his favour, which has been
duly registered. I have also by a deed of trust, dated the fifteenth
day of February, one thousand eight hundred and ninety-three, duly
- registered, dedicated certain property therein degoribed for religious
. "and charitable purposes. - I confirm thege transactions.”  The will

was strongly contested by the present plaintiffs Nos. 1 and 2 when

probate was s pplied for by the Administrator-Greneral of Bengal,
and the probate proceedings were pending during the trisl.of tha
Present caro in the Court below, judgment being delivered on ,the
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9nd of July 1900, and probate issuing on the 30th of August in the
same year. The decree now appealed against is dated the 4th
of March 1901. The Administrator-General of Bengal applied
for probate on the 14th of May 1894, and a caveat was entered
by the plaintiffs Nos. 1 and 2 shortly afterwards. In the probate
suit, substantially the same issues were raised as in the present
case. 'The caveators set up that Khas Mahal was physically and
montally incapable of giving instructions for the will, or of
anderstanding the will, that she was unable to understand the
natare of the dispositions contained in the will by reason of
her feebleness of body and mind, and that the will was pre-
pared and executed under the undue influence of the defen-
dant Pearay. Mr. Justice Sale, sitting on the Original Side
of the High Court, held, however, that the caveators had absolutely
failed to make out their case. He was satisfied that the lady
did give instructions for her will, that she thoroughly understood
its contents, and executed it as a free agent and not under the
influence or ascondancy of Pearay, and with full testamentary
capacity, and probate was aocordingly granted. The present
plaintiffs Nos. 1 and 2 appesled against that decision, but the
appeal was dismissed with costs. There was no further appeal
from that decision. , ,

We must take it, then, for the puxpose of the present
discussion, that the lady thoroughly understood the purport and
effect of her will, and that it was her voluntary act, and that she
was of full festamentary capacity to make the will, and in that
will she expressly confirms this release.

It has been contended for the present plaintiffs, the res
‘pondents, that the conficmation in the will of the deed of release
by Khas Mahal does not prevent them from asserting and prov-
ing, if they can, in the present suit, that the releass was, in point
of fact, executed by the lady under the undue influence of Pearay ;.
and, in our opinion, the mere grant of probate doos not prevent
them from going imto that question. But it has been equally
conceded by the counsel for the plaintifis that in the face of the
confirmation by the lady of the release in her will, exeonted
under the circumstances proved in the probate suit, and which
will, under the circumstanoss, she must be taken to have understocd
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and approved of, it would be virtually impossible, by any
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other evidence, to satisfy the Court that the release had been NoZmaTTD.

improperly obtained from Khas Mahal. To get over this diff-
culty the plaintiffs contend that in the present suit it is open to
them to show that the particular elause in the will confirming
the release was inserfed in the will through the exercise of undue
influence on the part of Pearay. We are unable to accede to
this contention, No doubt, according to the English authorities,
caveators may objeot not to the whole of the will but to a
partioular part of it, and say that a particular clause has been
inserted in the will by fraud, and if that be substantiated,
~probate will be granted, excluding such clause. But here, in the
'probate suit, the whole of the will was assailed on the ground
of undue influence: it was said that the will as a whole was
invalid on that ground;* and the Probate Cowrt decided that
issue against the present plaintiffs, It appears to wus, under
these circumstances, that it is not now competent for the plaintiffs
in this suit in the Court of the 24-Perganas, which was not
sittihg as o Court of Probate, fo show that this particular clause
.in the will was inserted in the will through the undue influencge
of Pearay. No such case is made by the plaint, nor could it
properly have been made in the Court which was dealing with
the present suit.

The question of the exercise of undue influenee in relation to
the will——the whole will—has been decided adversely to the present
respondents, and the present contention is a mere attempt to
roview the decigion of the Court of Probate. The oase seems to
be governed by the principle of Alen v. M’ Pherson (1). Tt must,
we think, be taken as settled law in Hngland that a will cannot,
after probate, be set aside in equity on the ground that the will

was obtained by fraud on the testator, and no argument has -

been adduced before us to show why the same principle should
not apply in India. v
The result then is this: we have the release confirmed by the

 lady by her last will, whieh, affer challenge, has been found to -
bave been duly explained to her and to have been executed by
her as a free agent with due testamentary capacity. In the

(1) (1847) 1 H. L. 191.
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face of that release we do mot see how the plaintifis, who are
claiming through Khas Mahal, that lady herself having made no
complaint against Pearay during her lifetime in respect of the
transactions in question, but having released him from all liability
in respect of them, can now asgk for an account as against Pearay
of the fransactions antecedent to that release. It has been
admitted that there were no transactions subsoquent to the release,
and the plaintiff’s case throughout has been that oll the money
was obtained from the lady before the rclease, and that all the
transactions coraplained of were beforo the release. As regards
the claim from an inquiry asto the property alleged to have been
taken by Pearay after the death of tho lady, tho Court below
has said nothing ahout that, and we have not been troubled
with any argument upon that part of the case. Tho result,
therefore, is that the appeal must be hllowed with costs and the
guit dismissed with costs.

Gxmwr J. I coneur.

8 € B, ‘
Appesal allowed,



