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Before Nir Francis W. Maclean, K.C.I.E., Chief Justice, and
My. Justice Geidt,

ESHAHUQ MOLLA

v

ABDUL BARI HALDAR.*

Debtor and Creditor—Tender, validity of —DBond, suit on—Deposit in Court before
due date.

A deposit in Court, before due date, of money due upon a bo%d, is not o valid
tendor of the debt.

Secoxn ArpraL by the plaintiff, Eshahuq Molla.

This appeal arose out of an action brought hy the plaintift
upon & simple bond for Rs. 160, dated tho Sth Aswin 1301 B.S.
(23rd September 1894). The duoc date of the bond was the end
of Chait, 1301 (April 1895). Tt was stipulated that the defendant
would be liable to pay compound interest at 3 pice per rupes,
per month, if the sum due on the bond were not paid on the
due date. The plaintiff brought the above action on the 12th
January 1900, claiming Rs. 772 with compound interest as
stipulated.

The defence was, that on the 28th Falgoon 1301 (11th March
1895), the defendant had tendered the amount due on the bond to
the plaintiff and on his refusal to accept it, in March 1895 he (the
defendant) deposited in Court the entire amount of| prineipal and
intorest due on the bond, and the Court thereupon had served the
plaintiff with a notice intimating him of the deposit; and that
the plaintiff was not entitled to any interest affer the due date.

The Court of first instance gave the plaintiff a partial decres,
holding that there was no tender, that the deposit was not
according to law, and that tho stipulation to pay compound
intorest was in the nature of penalty and therefore not recoverable.

% Appeal from Appellate Decree No. 429 of 1801, against the decros of H. R, H.
"Qoxe, Additional District Judgo of 24-Porganas, dated Dec. 4, 1000, wodifying the
decree of Latn Behaxi Bose, Munsif of Dinmond Barbour, dated May 26, 1900,
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Against this decision the plaintiff filed an appeal, and the
defendant a cross-appeal, before the Additional District Judge
of 24-Perganas. The learned Judge having allowed tho eross-
appeal varied the decree of the Court of finst instanco, Tho
material portion of his judgment was ws follows:—

It is perfectly clear thab in the month of Clinit the defoudunt deposited all
thot was due, with tho possiblo excoption of anjinsignilicant snound, in Court and
served the plaintiff with notice, This strongly corroboratos the defondant’s ovidence
that Lo had tendered the amount to the plaintilt Defore., Lubt X lay no
stress on this tender beesuse it appears to lbave Dbeen  accnmbpunied with
conditions, But it is not shown that any conditions wore altached to the
deposit in Court, Thoe Munsif rewarks that the deposit was nob wade under any
law. I do not sge that that civeumstance affocted the plainliff ab all.  'Whoblwer thoe
defendant was entitled to deposit the mwoney or nul, Is o question that lay bobween
the defendant and the Muusif who received tho monoy., ‘Thoe onty question that
alfectod the plaintiff was whether ihe money was ab his disposal, and that there
gooms no reason to doubt. It is possible that tho plaintil wmay have been enfitlod
fo another rupee or two, bub hie conld certainly havo obtained thom by rensonuble
conduct. I do not like to refow, as n rule, to oyuity swnd good comsclonce, but
I certainly think that it would be wholly contrary to botl, to give the plaintiff,
 decres for hundreds of rapeos for a trifling errov in caleulation. Thero is no doubt
that yracticully all the money was at tho plaintiff’s dispusal in 1301 B. S, I¢
there was another rnpee or two required, lic could doubtless have obtained fhem.
Bob he puts forward the childish ypretence that ho kunew nothing about ihe
matter, and six years later sues for four thnes as muech ag due to him.

“The Munsif’s decree will bo varied. A clenlation will bo mado of the
amount duc on the bond of the 8th Aswin 1301 with inturest at the stipulated
rate up to the end of that year. II this amonut cxceods the deposit of Ra. 201,
the plaintiff will bo entitled to the difference.  As the who'e lligation is eutirely
unneeessary, he will bear the defendant’s costs i both Courly.  Tlo will J nuthior

ised to draw what is nltimately found duo to b from the deposit wnd {he defendant
will be entitled to tho balanco,

Babu Skid Chondra Palit for the appellant, There is no
law under which the deposit- was wmado, and therofore it was not
a,valid tender. The plaintilf was not bound to take sny uotice
of it. The money deposited in Cowrt eannot bo suid to huve beon,
ab the plaintiff's disposal. The Munsif was wrong in uccopting
the deposit and issuing the notice.

DBaby Givija Prosanpe Roy fof tho respondont, The finding
is that the defendant at first tendeved the amount to tho plaintiff,
and. then deposited in Court practically all that s dus, and
served the plaintiff with notice. The doposit was accepted by
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the Court, and it issued a notice to the plaintiff. The money was
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therefors at the plaintiff's disposal and he could have easily pegizvq

teken that out. These amount to & valid tender. The plaintiff’s
claim is inequitable, and it would be very hard upon the defendant
if it were allowed. The first Court was right in regarding the
claim for interest after due date as a penalty.

Macreany CJ. I am afraid the defendant was ill advised
in depositing the money in Court. There is no power enabling
him to do so and no obligation on the plaintiff to take it out.
There has heen no valid tender to the plaintiff of the debt which
the defendant owed to him, nor can I see under what authority
the money was deposited in the Court of the Munsit of Diamond
Harbour, or what power the Munsif had to issue through his

officer a notice to the plaintiff of the payment in. The plaintiff in
~ point of law was entitled to disregard such notice. I should have
been glad to help the defendant if we could legally have done so,
. for it is a hard case, but I cannot find sany principle upon which
we ocan say that the plaintiff is not entitled to the money he
claims,

The appeal must be allowed, and the plaintiff must have a de-

cree for his principal and interest at the stipulated rate up to the
date of the suit. We allow no interest after the date of the suit.
~ Under the circumstances each  party will bear his own costs in
all the Courts.

Gzror J. T concur.
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