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Before Sir Francis W. Maclean, K.C.LE., Chief Justice, and
Dy, Justice Greidd,

HASSAN ALI

v,
GAUZI ALI MIR.*

Bueoution of decree—dgreement previous to dearee—Civil Procedure Code
(4ot XTIV of 1882) s. 244,

A obtained a decree for Zhas possession of certain land by ousting B. In
exeeution thereof, B pleaded that there was an agreement between him and the
decree-holder, previous to the decree, that he should not be ousted from the land and
that permanent rights over the saume would be granted to him by the decree-
holder :—

Held, that such a question could not be gone into under s. 244 of the Civil Proce-
dure Code. Cases can only be inquired into under s. 244 when the existence
of o decree which is suscoptible and capable of execution is conceded, and it does not
apply to a case where the object is to impugn the deerce itself or to set up a case
inconsistent with the decree which it is sought to execute.

Laldas Narondas v. Kishordas Devidas (1) dissented from.

Benode Lal Pakrashi v, Brajendra Kumar Sohe (2) and Ohhoti Narain Singk
v, Rameshwar Koer (8) followed.

Seconp Arprarn by Syed Hassan Ali, the decree-holder.

This appeal arose oub of an application for execution of a
compromige decree. One Hassan Ali obtained a decree for eject-
ment against Grauzi Ali Mir and others. Thoe decree was to the
offect that the plaintiff was to recover possession of the land
in dispute by ejecting the defondants and removing their huts
from the same. The judgment-debtors were allowed four months’
time for vacating the land. After the expiration of the four
months the decres-holder applied for tho execution of the decree.
The judgment-debtors objected to the execution on the grounds

# Appeal from order No. 82 of 1902, against the ovder of Aukhoy Kumar Sen,
Bubardinate Judge of Dacca, dated Jan, 11, 1902, reversing the order of Annada
Charan Sen, Munsif of Munshigunge, dated July 20, 1901.

(1) (1896) I. L. R, 22. Bom. 463, (2) (1902) L. L. R. 29. Cale. 810.
‘ (8) (1902) 6. C. W. N. 796, :
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- that the application was ‘illegal, as execution was not applied

for under g. 260, Civil Procedure Code, and that wnder s 244 the
application was not tenable, inasmuch as hefore the passing of the
decree there was an agreement Dbetweon the parties that tho
judgment-debtors should not bo, in point of fact, ousted from the
lands in question and that permanent rights over the same should
be granted to them on their paying nasw to tho decres-holder.

The Court of first instance disallowed the olbjectivns raised by
the judgment-debtors, and allowed tho execution to grocced.

On appeal the Subordinate Judge of Dacea, having held that
under s. 244, Civil Procedure Code, the Court could inquire into
the existence and validity of the agreoment invquestion, st aside
the order of the first Court and remandod the ':(21&80, under 8. 562
of the Code of Civil Procedure, to be tried on the morits.

Dy. Rash Behary Ghose (Babu Amarendra Nath Chuttersee and
Babu Akshoy Kumar Banerjec with him), for the respondent, took
a preliminary objection that this appeal was premaburo. The
application for execution was not finally deeided, and there
was no order determining a matber in execution within the
meaning of s. 244, Civil Procedure Code, and tho order was not
one under s. 562 of the Code, and that the first Court did nob
dispose of the application upon a preliminary point: Behary Lal
Pundit v. Kedar Nath Mullick(t) and Jogodishury Dedeq v. Kuilush
Chundra Lahiry(2). ’

Dr. Ashutosh Bookerjee, for the appollant, confended that an
appeal lay under s. 588, ¢1.{28) of the Civil Procedure Cude, as also
under s 244 of the Code. The cases referred to Ly the other side
are distinguishable. As to the merits, it was confonded that, the
lower Appellate Court was wrong in holding that it could inquiro
into the validity of the agrooment ontered into botween the
parties before the decree: T submit o Court cannot, under s, 244
of the Oivil Procedure Code, go bohind the desree and doecido
the question of the validity of an agresment beforo the decreo:
so0 Chhots Narain Singh v. Rameshwar Koer (3) and Benode Lal
Pakrashi v. Brajendra Kumar Saha (4).

(1) (1801) L L, R. 18 Cale. 469. (8) (1902) G C. W. N. 746.
(2) (1897) T, L. R. 24 Oule, 725, 789. (4) 1902) 1. L. R. 29 Cule, 810,
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Dr. Rash Behary Ghose for the respondent, The Court could
go into the question of validity of the agreement entered into
between the parties, before the decree. It ought to be determined
in execubtion under the provisions of 8. 244 of the Civil Procedure

Code and not in a separate suit: Laldas Nurandas v. Kishordas
Devidas (1).

Macteax CJ, A preliminary objection was taken to this
appeal that the appeal was premature, and that it did not lie at the
present juncture. The inclination. of my opinion is, having
regard to sections 562 and 588 of the Code of Civil Procedurse
and the nature of the order made in this case, tHat an appeal
would lie, but I express mno final opinion upon that point, as it

has not been pressed and the parties desire that we should deliver

our opinion upon the real point in issue.

The real point in issue is this: A compromise decree was
passed in a suit brought by the present appellant, directing him
to obtain Ahas possession of certain land by ousting the present
respondent, and, in execution, he asked that he should be put
into %has possession. The appellant in the Court below—I am
taking the facts as found by the Court below, this being a second
appeal—pleaded in execution “that there was an agreement
between him and the respondent previous to the-compromise decree,
that he ghould mnot be in point of fact ousted from the lands in
question, and that permanent rights over the same should be
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granted by the respondent to him. I e accordingly prayed that .

an issue might be raised regarding his objection, namely, whether
there was or was nob such an agreement.” The question we
have to decide is whether that matter can be gone into under
section 244 of the Code. The Court from which the appeal is
brought held that it could. I do not think that it can. In my
opinion cases can only be inquired into under section 244 when
the existence of a decree which is susceptible and capable of
execution is conceded, and it does not apply to a cageswhen the
object is to impugn the decree itself, or to set up a case inconsis-
tent with the decree which it is sought to execute. In other
words, section 244 presupposes the existence of a decree which is

(1) (1896) I L. R. 22 Box. 463,



182

1908
Nt
Hasgan Avx
U
GATzI ALI
MrR.
MACEDAN
C.Jd.

CALCUTTA SHERIES. LVOL. XXXIL,

validly susceptible of execution. The respondents say the decroe
is only a paper decree, and there was an anterior bargain thaet it
was not to be executed, and that thovefore the decree i mot
susceptible of execution. The Cowrt canmot go into tho question
of any such bargain under section 244. T there were any such
bargain which would give the prosent vespondent an equnity to
stop the execution of the present decreo, thatvight must bo assort-
ed in an independent suit in which probably his right would be,
if he can make out his case, to have a porpetual fujunction to
restrain the presont appellant from excouting his decree. No
doubt the authorities show that a liberal construction is {o be
placed wupon section 244, but it cannot apply to a case such ag
the present where, in offect, the vespondont says that the doecree
is no decree at all and is ounly o paper decroo. We cannot go
behind the decree in any application under section 244, Seotion
244, clause (¢) applies fo quostions relating 1o the exoecution, &e.,
of a decree which is unchellenged. Wo have been reforred to a
Full Beneh case of the Bombay High Cowrt of Laldus Nurandas
v. Kishordas Deodus (1). If that Court intonded to hold {thut
under circumstances such as the presont, the Court can, undor
section 244, go into the question of a bargain anterior to the
decree and not inserted in the decres, I respeetfully dissent from
that view. The principle laid down in two vocont casos of {his
Court, namely, that of Benode Lal Pukrashi v. Lrajendra Kiomer
Baha(R) and Chhoti Nurain Singh v. Raweshwar Koer (3), would
appear to apply to the case now boforo us.

On these grounds, I think, the appeal must succeod and the
order of the Court bolow must bo dischurgoed with costs,

Geioy J. 1 concur,
Appead allowed,
8. C .G,

(1) (1896) LL.R. 22 Bom. 63, (2) (102) 1Iub 24 wie, Bi0
(3) (1902) 6 CW.N, 796,



