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FULL BluN CIL.
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Before Sir H. T. Prinsep, Kt., Qffy. CLiaf Tustica, Mr, Justice Hill, Mr.
Justice Harington, Mp. Justice Brott, and AMr. Justice Henderson.
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ZAWAR RAIIMAN*

Tvial by Jury-—Bvidenoe—DProvious statement, adwissilality of-—Contradictory
statements— Depositions before the committing Magistrate— Criminal Proce-
dure Code (Act V of 1898), s, 2583—Practice.

In o trial beforo a Clouxt of Sessions, counsel for tho prisoncy s nob entitled o
refer to the depositions given beforo tho commitling Magisteate for Lho pueposy of
contradicting the witnesses before tho Sessions Cowvt, without drawing their
sttention to the alloged contradictions in thuiy previvus depositions wnd giving them
an opportunity of explaining the same.

Bupress v. Haran Chunder Mittor (1) overruled.

Tris was a referenco to Full Bonch under clanse 25 of the
Letters Patent and section 434 of the Criminal Procednre Code,
by Harixaron J. presiding at the Uriminal Sessions held on the
1st July 1903,

The facts of tho cage and the point reserved for the decision

of the Full Bench fully appear from tho following letter of
reference :— :
“ Under clause 25 of the Liettors P nient and seetion 484 of the Code of Criminal
Procedure I reserve and rofor for the decision of the Couvt the queation of law
which (as hereinafter stated) has nrison fn the course of the trdnl of the above-
named accuged, and tho determination of which may affect the event of the
trial. At the Sessions held. on 1st July of tha prasent yenx the abovennmed acoused
was tried before me auda common Jury on a chavge under saction 52 of the Poat
Office Act, 1898, for that be being an officer of the Post Office stola or dishonestly -
misappropriated certain postal articlus, to wit, three unrogistered post lelbers in
course of transmission by post. o was convicted by the Jwry by & wajority of
8 to 1. I accapted tho verdict, but rogpited tho sontence pending the npmion of -
the High Court on the following smestion which sreso nnder thoe clvcumstances ‘h&'b ‘
inafter set forth.

* Refevence to Full Boneh by Harington J, exereising Original Qrimimd -Tuviu«'
diction.
(1) (1880) G C. T.. R. 890,
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After the case for the prosecution had closed counsel on.behalf of the prisoner.
claimed a right to rend to the Jury the depositions taken before the Magistrate for
the purpose of shewing that the evidence given by the witnesses for the prosecution,
when before the Magistrate, was contradictory to the evidence which they had given
in the conrge of the trial before me. He cited in support of his contention the
case of Bmpress v, Haron Chunder Mitter (1).

"1 was of opinion that each witness whe was alleged to have given before the
Magistrate evidence contradictory to that given in this Court was entitled fo have
his attention drawn o the particular passage in the deposition which was relied
on a8 beiug contradietory to his evidence in Court, and to have the opportunity of
explaining it, and that unless that was done, the depositions could not be referred
to, or put in evidence for the purpose -of contradicting the evidence given by the
witnesses.

I therefore wefused to follow the ruling in the cuse of Rmpress v. Haran
Chunder Mitter (1) and declined to allow the depesitions t0 be referred to.

Inssmuch as the case cited supports the conmtention raised by the learned
counse] for the priaoner, I consented to reserve the question for the consideratiou of

the Court under the clause of the Lietters Patent and the section of the Code of
Criminal Procedure, above referred to.

The guestion I reserve and refer for the decision of the Court is +—

Is Counsel for the prisoner entitled to refer to the depositions for the purpose of
conteadicting the witnesses without having drawn the particular {witness’s atten-
tion to the alleged contradiction in his deposition, and without having given him
the opportunity of explaining it #7*

Mr. Mehia, for the acoused, contended that in the Court of

Sessions he was entitled, on the authority of Hwmpress v. Har an

Chunder Mitter (1), to read to the jury (after the case for the
prosecution had closed) the depositions of witnesses taken before
the committing Magistrate for the purpose of showing that their
evidence in the Sessions Court was contradictory to that given
bafore the Magistrate ; and he tendered those depositions at that
stage of the trial.

{Hzexprrsox J. Mr. Justice Wilson afterwards doubted the
oorreotness of his decision in thet case.] ‘

But that decision had not yet been overruled, nor was there
any reported case {o show that it had not been followed. The
‘depositions before the committing Magistrate formed part and
paroel of the record of the Sessions Court, and the learned Judge
was empowdred under s. 228 of the Criminal Procedure Codé to
treat them as evidemce. The case of Rep. v. Arjun Megha (2}
was also referred to.

(1) (1880) 6 C. L. R, 300, «2) (1874) 11 Bom, H. C. R. 281
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The Ofy. Standing Counsel (Mr. J. G+ Woodroffe) for the Crown
was not called upon. '

Pruwsee, (Ofy.) 0.J. This reference las been made in
consequence of the judgment in Empress o. Huran Chunder
Mitter (1), the learned Judge who is holding the Sessions having
reason to differ from the opinion expressed in that case. I may
state at once that we learn under the authority of the roporter of
that case, who is now a member of this Bench, that Mr, Justice
‘Wilson, whose opinion is there reported, doubted the correctness
of that report or expressed his opinion that it was bad in law : and
so far as our experience goes, we are not aware that that oase
has ever been followed in this Court, and it is not certainly
followed in any reported cage.

On the point referred to us, I am of opinion that the course
taken by the learned counsel for the accused, in this case, was
not correct. e was not competent to tender the entive record
of the proceedings of the Magistrate’s Court, for the purpose of
laying before the Jury any statements which might be contained
therein as he thought proper. Unless the altention of & witness
is expressly directed to any particular statement proviously
made by him, by reading it to him or allowing him to read it
from the original deposition or an authenticated copy of it, any
previous statement cannot be admitted in evidence in con~
tradiction as to the statement that he has subsequently made.
And in admitting any statement shown to be in contradiction
to & statement made at a frial, that statemont alome sghould be
put in evidence and not the ontire deposition. To allow any
other course would not be fair to the witness and would represenst
him as having made a contradictory statement or slatements
which he might have possibly been able to explain if he had h&d
a proper opportunity. Our answer is in the negative.

HirL J. T am of the same opinion. It appesrs to me that
there can. be no serious doubt ag to the proper practics to he. .
followed in a case such as that which has been referred to us,
and, it has, I think, been acourstely stated by my brother

{1) (1880) 8 €. T R, 390,
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Harington in his referring order. I would therefore answer the
question submitted to us in the negative. '

Hariveron J. I adhere to the opinion which I expressed
at the hearing of the case at the Sessions, I need only add that
if at the close of the case a partioular passage in any deposition
had been brought to my attention, and if had been shown that
that had been shown to the witness and he had been called upon to
explain it, to admit it or deny it, it would then have become a
question for consideration whether at that stage, after the witness
had left the box, it was proper to admit the deposition under the
cireumstances which would not have given the learned counsel
who was prosecuting, a chance for re-examining the witness on
the matter in question. That question, however, though it has
been touched on in this Court, did not arise, and I need only say
that I adhere to the opinion I expressed in the Sessions Court
and would answer the question which I have roferred to this
Court, in the negative. .

BrerrJ. I am of the same opinion as my Lord the Chief
Justice, and I would answer the question referred to us in
the negative.

Hexoersox J. I would also answer the question referred to
us.in the negative. It seems to me that until depositions in the
Court below are tendered and received in evidemce, or under
gection 288 of the Code of Oriminal Procedure are treated by the
presiding Judge as evidence, they cannot be used as evidence in
‘the case.

G. M., F,
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