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Bafore My, Justice Mitra and Mr. Justica Puargifer.

PRAYAG KAPRI
o

SHYAM LAT. *

Penalty—Interest, rate of ~Txkorbitant rate—Morigage-— Compound interert -
Date of payment ~ Transfer of Property Aot (IV of 1882), 5. §6-- Contract
Aet (IX of 1578), s.7dwwd et VI of 1899,

Simple or compound interest at a Ligh rate s ot in dself a penalty within. the
meaning of s, 74 of the Contract Act.

Pardhan Bhukhan Lab v, Narsing Dyal (1), snd Selish Olzmzdﬂzﬁ&@‘rm v, Hem
Chunder Mookhopadhya (2) distinguished,

The morbtgagee is ordinarily ontitled to inforest nt the rate stipulatod in the Lond
till the dato fixed in the mirtgago decree for puymeont. e i also entitled to recover
rensonable interest from that date till the dute of realisation.

Rameswar Koer v. Mahomed Mehdi Hossein Khan () sud Maharajeh of
Bhartpur v. Rami Kanno Dei (4) followed. :

Srconn AppEAL by the plaintiff, Prayag Kapri.

The defendants Shyam Tal and CGajadhar Prosad and theix
mother executed in favour of the plaintiff a mortgage bond dated
97th April 1896, for a loan of Re. 48-8. The stipulation as to
interest was as follows :—

“Wo agree to pay intovest thoreon, at the rate of Ra. 8-4 annus per éont. per men-
gowm, and promise to pay off in one lnmp sum, thoe prineipal with intercet theraon, on
the 15th Pous 1304 F.S. (4th January 1897), by giving sire blhao paddy, If we
do not give paddy at the time stated, the intorest will ran on at the said wate, 431} the
repsyment of the smount. We stipnlate to pay off the amount of annual intewest,
Bhould we fail to pay the annual intevest, the] amownt of inborest remwining wnpeid
will be treatgd 8s principal, and compound nterest will run therdon st the rate of

_ Rs, 6.4 annas per cenb. per monsem for each yoar, snd we shall not rais rny objeo

fion whatever.”

# Appesl from Appollate Decree No, 1861 of 1900, against the decren of W. H.
Vincent, Offg. District JIndge of Bhagalpur, dated Awe. 1, 1900, affivming tue
decree of Puresh Chandra Banerjes, Munsif of Bunka, dated Feb. 26, 1900.

(1) (1898) 1. L. R. 26 Cale. 300.

(2) (1902) T. T, R. 29 Cole. 823,

(3) (1838) I. L. K. 26 Cule. 89 ; L. R. 26 1. A, 179,
(4) (1900) L. L. B. 23 AlL 181; L. R. 2§ 1. A. 85
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The present suit was brought by the plaintiff for Re. 600 upon 1903
the aforesaid mortgage bond. Amongst the pleas taken in defence phypaa
were (i) that the defendant Gajadhar Prosad had made over a K‘f'm
blank stamped paper bearing his signature to the plaintiff’s father, Szyax Lan.
and the said defendant was not present at the time of the execu-
tion of the bond which was not executed with his knowledge ; (i)
and that the interest charged was very high, and that the plaintift
was not entitled to geb it. The Munsif held that, having regard to
geotion 74 of the Indian Contract Act as amended by Act VI of
1899, Ilustrations (d) and (¢), the stipulations as to interest
oontained in the bond were in the nature of a penalty. Overruling
the other ﬂ%bj ections of the defendants, he accordingly decreed the
suit awarding inter8st at the stipulated rate up to the date fixed for
payment and redueing the rate of interest to 18 per cent. per
annum. after that date to the date of the suit, interest at the rate
of 6 per cent. per annum being allowed to run on the amount
deoreed from the date of the suit till realisation.

- On appeal, the District Judge affirmed the decree of the
Munsif,

Babu Joygopal Ghose, for the appellant.
Buaby Umakali Mukergee and Babu Surendro Nath Roy, for the
respondents,

Mrrra anp Pareirer JJ. This appeal is based on & mort-
gage bond for Rs. 98-8, dated the 29th of Baisak 1303 (corres-
ponding to the 27th of April 1896), which was executed by the
defendants and their mother in favour of the plaintiff,

At the trial in the Muunsit’s Court the defendants pleaded,
first, full payment, secondly, that one of them had signed only a
blank bond, and, thirdly, that the interest, 75 per cent., was exhor-
b1t&nt and by way of a penalty, The Munsif found the first two
pleas agamst the defendants, but allowed the third, and decreed
the claim granting interest on the mortgage sum at the rate fixed
in the hond from the date of its execution till the 15th of Pous
1304 only (‘uha.t is, the 4th of J anuary 1897) which was the date
fixed lin the ‘pond for payment. He allowed interest at 18 per
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cent. per annum from that date till the date on which the suit was
filed, and thereafter at six per cent. per annum till the date of
realisation. On appeal the learned District Judge confirmed the
Munsif’s decree.

The plaintiff has now appealed and he takes tlwee objeotions:
first, that he is entitled to get interest at the rate agreed upon in
the bond till the date of realisation ; sccondly, if not that, yet he is
entitled to interest at the rate which the Munsif found reasonable
till the date of realisation ; and, thirdly, it nob that, yet he is entitled
to interest at that reasonable rate {ill the date fixed in the decree
for payment.. According to seotion 86 of the Transfer of Property
Act, and the Privy Council decision in the case of Raemeswar
Koer v. Mahomed Mehdi Hossein Khan (1), the“plaintiff is entitled
to interest at the rate stipulabed in the mortgage bond till the date
fixed in the Munsif’s decree for payment, unless the defendants
can show any special grounds why that should not bo so.

'l'he defendants suggest two grounds; first, that the rate of
75 per cent interest fixed in the bond is in itself a penalty, and,
secondly, that compound interest running annually at that rate
is in itself a penalty, and they contend that these stipulations were
ingerted in order to enforece prompt payment.

The learned vakil for the respondents has referred to the case
of Pardhan Bhukhan Lal v. Narsing Dyal (2), end cites o passage
from page 810, where the learned Judges remarked that whether
a stipulation for increased rate of interest in n bond is a penalty or
not is a question of fact rather than of law. That is truo, but that

_ case is differert from the present, for there is no incroase in the
. xate of interest here, and no oase has heen cited which in any way

supports the two contentions put forward, namely, that intorest at
75 per cent. is in itself 8 penalty, or that compound iuterest acoru.
ing al that rate annually is in itself a penalty. Nor do we see
anything in the facts to show that these stipulations, hard though
they are, constituted a penslty ; othorwise simple interest at a high
rate or compound interest at the same rate must always be a pen-
alty. This case is governed by section 74 of tho Contrnct Act, as it
was amended by Act VI of 1899, and thero is nothing therein

(1) (1898) . L. R, 26 Cale. 89 ; L, R, 25, I A, 179,
(2) (1898) L L. R. 26 Cale, 300,
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which would justify us in admitting the soundness of these conten-
tions. It has been laid down in the case of Satish Chunder Giri
v. Hem Chunder Mookhopadhya(l), by this Court, that if there be
any fiduciary relation between the parties or any indication that
the executant of a bond did not understand it, or any similar plea,
the Court might interfere with a stipulation regarding exhorbitant
intersst. But no such plea was taken in this case, unless we sup-
pose such a plea to be included within the second defence, that
one of the defendants signed a blank bond, but that has been found
to be untrue by both the Courts, and their finding on this question
of fact is comclusive. One of the executants, the defendants’
mother, wgs a purdanashin lady, but she is no party to this suit.

For these reasons the appellant’s contentions must succeed,
and he must have interest at the contract rate till the date fixed in
the decree for payment.

There remains one more point to be considered. The learned
vakil for the respondents contended that the Court should not
grant interest after that date. But looking at the remarks by their
Liordships of the Privy Council in the case of the Muharaje of
Bhartpur v. Rani Kanno Dei(2), we find that the appellant is
equitably entitled to such further interest, and we fix the amount at
six per cent. as given in the decrees of the lower Courts.

- The appeal is, therefore, decreed as explained above, and the .

dppellant will have hlB oosts in all the Courbs
Appeal allowed,
M, N. R.

(1) (1902) L L. R. 29 Cale, 828.
(2) (1900) 1. L. B. 23 All 181; L. R, 28. L, 4, 35,
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