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Beforse Mr. Justice Brett and My. Justive Geidt,

DACCA LOAN OFFICE COMPANY
.

ANANDA (HANDRA ROY.*

Company— Winding-up of « Company—Depositar, application by, to wind wp
company—Partics—The Indian Companies det (VI of 1882), s. 18— Credi-
tors and Contributories, applications by— Withdrawael of the original pelition,
effect of — Verification.

‘When a depositor in 2 company applies under section 13T of the Indian Come
panies Act (VI of 1882) fon the winding up of the Cuwpany; aud othor creditors
and contributories are allowed by the Court bo join with him iu prosecuting the case,,
the petition of the depositor should be considered us a joint potition of all the persons

allowed to join; and his withdvawal from the case does nob operate as a withdrawal
of the whole case.

1f. the original petition be duly signed and verifiad, the co-petitionexs ars nob
debarred. from proceeding with the ease for omission to verify their petitions.

Arrral by Aswini Kumar Mukerji, the oppositefparty.

One Purna Chandra Chakravarti, a depositor in the Dacea
Loan Office Company, Limited, applied to the Civil Court under
section 131 of the Indian Companies Act (VI of 1882) for the
winding up of the company. On the Court giving a notice under
section 30 of the Civil Procedure Code, other share-holdes,
depositors and contributories of the company put in petitions pray-
ing to be made parties to the application by Purna Chandra for
the winding up of the company; and their prayer was granted,
Subsequently, Purna Chandra, having heen paid up by the said
Loan Otfiee Company, presented a petition to the District Judge
to be allowed to withdraw his onse, Theveupon, the said
company prayed that under those cireumstances the entive pro.

“ceedings should be dropped.

The Distriet Judge of Dacca held that the petition prosented
by Purna Chandra should be treated as a joint petition of the
creditors and contributories, and their interests being the same,
the proceedings could not drop ounly because Purna Chandra had
withdrawn from the case.

* Appeal from order No. 375 of 1902, agnainst the oxder of Dwarkanath Mitter,
District Judge of Dacea, duted Sept, 22, 1902,
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Against this order, the opposite party, eis., the Dacca Loan
Office Company, Ld., by its Assistant Secretary, Aswini Kumar
Mukerji, appealed to the High Court.

Babu Lal Mohan Duas (Bubu Upendra Lal Roy with him), for
the respondents, took a preliminary objection to the appeal on the
ground that no appeal lay, inasmuch as the order of the District
J ud%vvas on the same footing as an order admitting a plaint.

Dr. Ashutosh Mookerjee (Babu Priya Nath Sen with him) for
the appellant submitted that an appeal did lie under section 169
of the Indian Companies Act. On the merits, it was contended
that Purna Chandra was dominus Jidis and he could withdraw
the case at his option: see Inre Times Life dssurance and Guarantee
Company (1), In re Home Assurance Association (2), In vre Here-
Jord and South Wales Waggon and Engineering Company (3) ; and
the effect of that withdrawal would be to drop the whole proceed-
ing. . :

Babu Eal Mohan Das for the respondents submitted that the
order of the District Judge was a proper one. In the cases cited
by the other side only one petition was filled by a shareholder, and
the others only gave motice, and therefore they are distinguish.
able. In those cases the first petition having been withdrawn

"there was no other petition before the Court. TUnder the former
practice the petition might be withdrawn on payment of costs;
but now, when a petitioner consents to withdraw, the Court may
gubstitute on the record other shareholders.

Dr. Ashutosh Mookerjee in reply.

Brerr axp Gript JJ. The present appeal is against an
order passed under the Indian Companies Act, VI of 1882, and
it is proferved under section 169 of that Aect. A rule was also
granted on the opposite party to show causs why the ordes
complained of should not be set aside, The appesl and thy
rule have been heard together and Wlll be governed by this
judgment.

(1) (I869) L, R. 9 Bq. 283, @ (1871) L. R 12 By 59,
(8) (1874) L. R. 17 Eq. 423,
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It seems that Purna Chandra Chakravarti, one of the deposi-
tors in the Dacoa Loan Office Company, Limited, applied to the
Civil Court under section 131 of the Indian Companies Aot for
the winding up of this company. The ground on which he
based hig petition wasthat he was a depositor of more than Rs. 600
in the company; that he had made a demand for Rs. 200,
and that it had not been complied with within the time men-
tioned in the Act. He further stated that the compangwas
in a very embarrassed state, that Re, 83,000 due to the ecom-
pany had been barred by limitation, and that Rs. 28,000 due
to the depositors could not be paid off; that the company at a
meeting had resolved that the depositors must take their own
steps to recover the money : and he further stated that, in conse-
quence of the embarrassed state of the company, shares of the
value of Rs. 100 had fallen to Rs. 20.

His petition was presented on the 14th of April 1902, and
between the 24th of April and 14th of May, a number of other
persons, shareholders, depositors, and contributories, put in peti-
tions asking the Court to make them parties to the petition

_presented by Purna ‘Chandra Chakravarti for the winding up of

the company. No formal order appeaxs to have been passed on
these petitions, but the petitioners appear to have been allowed to
join in the petition. The Secretary to the company appeared to
oppose the petition and was joined by some of the shareholders.
Other shareholders and depositors also pub in objeotions to the
petition.

Subsequently, Purna Chandra Chakravarti was paid the
amount he had deposited, with interest, and ceme to an srrange-
ment with the Company, and put in a petition to the District
Judge applying to be allowed to withdraw tho petition.

The Judge, on the 22nd of September 1902, passed an order”
which is the order now appealed against. He held that, though
Purna  himself might withdraw from the prosecution of the
petition, the case should proceed at the instance of the ofher
creditors and contributories who had filed applications for permis«
sion to join with him in the petition.

A preliminary objection wag taken to the appea,l on the
ground, that as the order of the District Judge iz on the same
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footing as an order admitting a plaint, there is no appeal. We
however, think that the order is one coming within the purview
of section 169 of the Act, and we disallow the objection.

In support of the jappeal it has been contended that as the
petition was presented by Purna Chandra Chakravarti and the
case wag instituted ab his instance, and as he, after receiving the
amount of his deposit, had followed the only course open to him,
and had withdrawn from the case, the District Judge erred in
law in holding that the suit could proceed at the instance of other
contributories and depositors after his withdrawal ; and, in support
¢f this view, the rulings in the English cases of In re Times Lifs
Assurance and Guarantee Company (1), Inrve Home Assurance
Association (2), and In re Hereford and South Wales Waggon and
Engineering Company (3), were relied on as laying down the
rule obtaining in England. This was the rule under the English
Companies Act of 1862 before its amendment,

The rule laid down in these cases has, however, been super-
seded by the rule passed after the enactment of the amending Act
of 1890, and the present practice in England appears to be,
that when a petitioner eonsents to withdraw his petition, the
Court may substitute as petitioner any creditor or confributory
who, in ity opinion, would have a right to present a petition and
who is desirous of doing so.

It has been contended that as section 131 of the Indian C'om-
~ panies Act (Act VI of 1882) corresponds with section 82 of the
English Act of 1862, the practice in this country must follow that
which obtained in England under that Act. We cannot however
acoept that a.rgument as sound. The amending Act of 1890 in no
way alters the provisions of section 82 of the Act of 1862, and we
can gee no objection to the adoption in this country of the rule of
practice which has been passed since the amending Act of 1890

was enacted, and which rule is, in our opinion, equally suited to-

pmoeedmgs taken for the winding up of eompames in thls
country as in England.

8o far then as authority goes, we are of opinion that the order
of the Distriet Judge should be supported.

W (1869) L R OEq 882 - (2) (1871) L. R. 13 Eq. 59.
(3) (1874) L. R, 17 Eq. 428.
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It has however been further confended thatthe persons who
now claim a xight to continue the proccedings have failed in
drawing up their petition to comply with the provisions of the
Rules passed by this Court on the 5th of July 1866, under section
169 of the Indisn Companies Act (X of 1866) which was then
in force. Rule 4 provides that every such petition chall be
verified, and the petitions of the persoms in question bear mo
verification. 'The rules i question appear to have been duly
published in the Caleutta Gazette of the 4th of August 1866 at
pages 1028 and 1049. It seems however doubtful whether these
rules have in fact ever been in force inm the District Courts, or
whether the attention of the presiding officers of those Courts
has ever been drawn to them. Accepting, however, that the rules
are binding on the District Courts, we find that in this case the
original petition of Twrna Chandra Chakravarti was duly signed
and verified, and as the other petitions were in our opinion appli-
cations to be added as co-petitioners in that petition, in which the
petitioners were equally interested with Purna Chandra in secur-
ing the winding up of the company, we do not think that the
omission on the part of the petitioners to have their petitions veri-
fied can be taken as sufficient to bar them from proceeding with
the present case. 'We may further observe that the point was
not taken in the Court below where the omission, if any, might
posgibly have been rectified.

'We are therefore not prepared to differ from the view taken
by the lower Court that under the cireumstances of the present
case the pefition presented by Purna Chandra Chakravarli should
be censidered as a joint potition of all the persons who applied to be
sllowed fo join with him in prosecuting it: and such being the
oas?, we think that the Judge was right in holding that the with~
drawal of Purna Chandra Chakravarti cannot be taken to operate’
as o withdrawal of the whole case. We think that there is
authority to support the view taken by the lower Court, and there
is nothing in the Jaw in this country inconsistent with that view :
end we accordingly dismiss the appeal with costs.

The rule connected with the appeal is discharged.

Appeal digmissed,
8 €. G. :



