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Before Sit' M'micia W , Madoan, K.O .JJL, Ohuf^Jusiuw, anti 
'A£t\ J'ustiao G e id L

1903 INDIA GENERAL STEAM NAVIGATION OOM PANr
July 1.

JAG-AT G IIAN D K A KtTNDU and O-nn.uis,*

SMp~—Collision—Negligemc— Wrongful act— Buk'.-lights, it>ant of-^'Naviytition.

Whore ono sliip hy groH3 nogligeneo, ms., by not (uu’ryiug any pUn'iid
another sliip ia a position oL' oxtrumu ilanĵ ov, aiul iu t;liu inoinoufc oE wiuirî nuicy tho 
Sevang  o£ the hittor gavo un ordur to “  »tiirhuta’d” iuatc>u4 of U>‘'pm't; ihu hi'lm/* 
whicli vestxlted in a collihsiou:—

Reid, that iiuclci’ tho oli'CTimsttmces fcho latfcci'Hluii was not guilty of iioŝ U- 
gence as would laalco hor resisoiisiblo for thu (JolUsiou.

The Btjioell Castle (1) i,ind The Owners of tho “  Tasmania v, >̂miih (2) 
referred to.

Appeal Tby tlie defendants, tlie India Geiioral Sioaiii Naviga­
tion Company, Limited.

TMs appeal arose out of an action broiiglit by tlio | to
recoyer damages or compensation for loss of carî 'o rOBidting from 
tlie collision "between, a sailing veBsol, Ccslmi, and a Biioaraorj ThmnL 
Tlie allegation of the plaintiifs was tliat on tlio 29tli July 1800j 
tliey made over 4,000 maunds of salt to Fakir Maliomed Sowdagir 
and others, def6nda.ni.s Nos. 2 to to b(s carriud in ilioir l)rig 
Oabu!̂  from Oliittagoog to Naraiiiguiigo, and dolivorod al; tliafc 
place to tlie plaintiffs’ order; tlijittholaig Gubui wlnikson its Jotinioy 
from Chittagong to Naraingiuigc, with ilio sail;, (jollidod with 
the S.S. Tkrmh  ̂ belungingto the India Gonoral Stuani Navigation^ 
Oompauyj Limited, wHoh was coming fi'om Naraingimgo on lli© 
evening of the 8th /ingaBt 189tl, at a phwicj Jkapia (jhar in 
the river Megna. That, on aocKRint of this collision a lai*go holo 
having been caused on the side of thie brig, water rudied in and 
washed away the sail;; that as tlin 1o.«b was ocuasioncd eitlier

* Apyeal-from Orij ĥiiil Dut'i'cti N'u. (38 »£ 190,1,, ggii'niai .tht* dacrot) of Malum 
Chandra Gboao, Siibordiiiulo >Indgti ol!J)aC(‘Ji, tiatt'd I)i!c, 22, XllOU.

«1) (1870) 4. P. ,D. (2) (iH'ja) U App. Cna.



tliroiigli tlie fault or negligeiiee of the men iu oliarge of tlie brig 1903
or of the Bfeanier Thrush, or tlirougli the fault or neglect of tlie i^ma
moil in charge of and ■working in both the vessels, they (the Geneeai,

T ■ \ 1 • 1 T ■> J \ Steam
piaintilis) ciaiiTied dam ages or oonipensation from  both sets of Navigation'

defendants either jointly or sey^rally. Rupees 4,000 was claimed
by the plaintiffs on aoeount of the price of the salt, Rs. 360 as
the freight paid, and Bs. 1,000 as the probable profit -whioh. the Kxthd-d-,
plaintiffs oonld hare made by selling the salt.

The defence of the India Greneral Steam ISTavigation Company 
mainly was that they were not liable to any damages, inas­
much as the brigmen were at fault, and that the collision was 
brought about for want of the brigmen’s want of skill, and for 
negligence in not having side-lights as prescribed by the rules of 
navigation. The Sowdagar defendants denied their liability, on 
the ground that the oollision was due to the fault and negligence 
of the men in charge of and working in the steamer Thrush.

The Subordinate Judge of Dacca, although he' found that 
the sailing vessel Gabul had no side-lights, yet held that both, 
the vessels were at fault, and decreed the plaintiffs’ suit against 
both sets of defendants.

M')\ -A. M. Dunne {Mr, Q, B. Macuair  ̂ Mi\ T. Qeddes 
and Df. Aslmtosh Ilookerjeo with him) for the appellants. The men 
of the steamer Thrush took all neocssary precautions that they 
could under the oiroumstanoes of the case. There was no negli­
gence on their part. Even admitting the mrang gave an order to 
‘ starboard ’ instead of to ‘ j)ort the .helm’ it was not expected that 
he would be able to keep perfect nerve and presence of mind, 
having been placed in extreme danger. The observations of the 
Master of the llolls in th.e ease of the Bymll Oadk (1) are applica­
ble to this case. The same view was taken in the case of the 
Oiomrs of the Ship “  Tamiania" y. 8mi(h{2>)  ̂ The Lower Court 
having found thsft the brig had no side-lights it was wrong to 
hold the steamer J’/wwsA liable, there being no negligence on her 
part.

\Balu Lai Mohan Dm {Babu Akahoy Kumar Baiierjee with. 
him) for the plaintifls-respondent. It is a rul  ̂ in cases of collision,
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(1) (1879) 4  P, IX 219, 226. (S) (189o) 15 App. Cas. 223.



1908 between a steamer and a sailing tlifiii- alikovigh the Itittor 
may hate been guilty of xiegligoiice or imAy not have obserYed tlio 

steering and sailing regulatioma, yet ilie Bteaiiwu* will 
NaViwtioH- be held culpable if it appears it was in her power to liave avoided 

coMjPAHY oolHsion: see William Inman v. Meck(l). In tlio ease oi‘
eiiKDBA Poomey V. Th(i Sieanĥ ship Scmtri’  ̂(2) hoih the vesRols
Ktj-ptutr. were held to blame for the colliBxon, and botli tlio owners W'ero 

held jointly liable. In tliis oase as it appears froru the ovidtvnco of 
the Sevang of the steamer Thnmh that the order giv<ui wan to 
“ starboard”  instead of to “ port the helm ”  whioh woidd havo 
been the proper order. That being Bi\ bf)th 1 !io vobhoIb wia*o to bi<r 
held responsible for the eolliaion.

Maclkan C.J. There are two appeak in this gtdtj and I 
will deal with the appeal of the India Q-onoral Bi earn Navigaiion 
Company, Limited, in tlie first instance, for that ia l>y f«;r the 
more important.

The suit is one by a firm of merchants at (Jhitiagong againet 

tvhe Company I haye named, and certain other defoiulantB w liom  

I will call the Sowdagar defendants. The d a im  was for a  suni 

of five or &ix thousand rupees \mder the fo llow in g  <‘irc;uni- 

stances : —
On the 29th of Jidy 1896, the plaxnti& , at C h ittag on g , shipped  

on board a sailing brig, called the OSui  ̂ 4,000 m aunds ol‘ noii» 
duty-paid salt, the brig belonging to  the B ow dagar defendant's, 

to be conveyed to Naraingunge. They paid b y  w ay  o f freigh t  

Es. 360. The br'ig proceeded on her voyage to H am ingnngcs, and  

in the river Meghna collided With a  steamer called iho Thnmh, 
(belonging to the defendant Company) on the evening o f the 8 th  

ol August at about 7 ot 8 o’bldok. The result o f the GolliBion was 
that a large hole was miide bh the port-side o f the b rig , w ith  thf 
irltimia-te restilt that the salt was deBtroyed. TIio p la in t l&  ar® 
now sTciing both the Company and the Sowdagar defendaiits fo r  

the recovery of the value of the salt. They claim  E s .  4 ,0 0 0  

as the value of the salt, Bs. 1,000 fo r  the loss o f profits, and  
Es. 860 for the freight which they paid.
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111 the appeal I  am dealing with, all we have to consider is 1903 
whether tLere was any negligence on the part of the Company. SmA

The steamer was prooeeding down the river at the rate of 
about 8 or 9 miles an hour, and, undoubtedly", had all her lights NAyiGATioK 
up; for it is admitted, in the evidence of the first witness called 
for the plaintiif, that the brig saw the lights of the steamer some .
three or four miles away. The brig was apparently making her KcNDtr, 
way up the river on the left bank, and it is quifce dear upon the Maomah 
evidence, and it was so found by the Court below, that the brig 
had no lights.

Before the plaintiffs can reoover from the defendant Company, 
they must make out that there was negligence on the part of t]i@
Company. That is a question to be determined upon the ê ’i- 
denoe, and, upon the evidence, I think the conclusion of the Court 
below, that there, was negligence on the part of the steamer is 
not well founded.

The evidenoe for the plaintiffs, so far as this point is concern­
ed, was that of the serang of the brig, whom the plaintiffs called, 
and the serang of the steamer whom they also called.

The sctmig of the brig naturally tried to make out that the 
Vessel had her lights up; but, as 1 have said, I  do not think that 
case has been substantiated. As regards the collision itself, what 
he says is that they saw the steamer at a distance of 3 or 4 miles 
away. ** The wind not being strong, our vesse l(th e  brig) was 
proceeding slowly. I saw before Idie collision had taken place 
that the Company’s steamer was coining from north towards the 
south, I  could not understand at what distance from the banks was 
the Company’s steamer coming. At last when it oame near I  saw 
that it was coming in front. From a distance of 200 or 250 euMts,
I saw that the Company’s steamer wa,s coming in front. Then we 
shouted loud and,blew the horn. When it lay at a distance of 
10 or 12 cubits, we turned the helm from behind the vessel, and 
w© turned it so that the prow of the vessel might go towards 
the bank. After the turning, the prow of the vessel proceeded 
towards the bank. My vessel was not saved ; the steamer came 
and cut open my vessel at a distance of 5 or 6 cubits from the 
helm, towards the fEont.”  He also says: The prow of the
Company’s steamer eame and struck and cut my vessel. It out on
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1903 the left side oi: our vessel.” .Pausing liero i'cir a momottt, it. wag
the duty o£ ilie steamer, as betweon tlio stoamer anti ilio sailing'

ciRNERA6 YesBel, to keep clear of- the latter, if it could; as tlui liiul
St e a m  , . , .N'AvmAO’ioN no lights up, it is sho'wn tliat those on the stoamer did nnt koo tho

brig until they were quite tipon lier. In the evidoBoe of tliia
■witness there is nothing to show that tho stoamer *was guilty oi
any negligence.

I  pass to the e'xddenco of tlie smnng oi the stoanioi'' wltoni flio 
plaintiffs thought fit to call; and the important part of Iu’h 
evidence is that which I  am about to read:—“ I was on the uppt'r 
deck when the colliBion took place. I was whero tho holm is 
worked. The brig Oabu? was coming from south to norih. From 
a distance of 50 or 60 cubits we saw somotliing liktwt juugh). 
There was no light. It did not appear to us to bo a voasul. I 
told some one to whistle and I  told the pornon wlio wan with me 
“  dao-soolcnm.'̂  ̂ By dao-soolmni the yobsoI gooa to tlio right. I 
stopped the engine and steered back. I  Btopped tho eiigiiio and 
gave directions ‘ to back her,’ and as this was boi,ng done t.ho 
collision took place. When the collision took placo, I  did not seo 
any light in the brig Cahul, It was aftor the collision that I  saw 
one white light in that vessel.’’ Later on ho eaya: Tho collision
did not take place with force, but gently, because wo backed our 
steamer and the engine was moving backward, but iiio stoamer waa 
moving forward. Before we stopped that night, wo wero going at 
a speed of 7 or 8 miles an hour.”  La.tor on lio says ; ‘*IC it bo
said soohani-daoy the wheel of tlio holm lias to bo iuniod to tho
right, and in that case the head of t:lio stoamar gooB to tlio riglit. 
I f we are to turn to tho left, it is said “  uja0‘'S0akfm,̂ * Whoa 
I stopped her I  said dno-BOokan ' and when X backed iior I  
directed to keep the Boohan in the midiEo.'  ̂ I  supx̂ ose ho juoans
that he gave directions to keep the helm steady.

This is all the evidence adduced against tho Company by the 
plaintiffs, and it comes to this. When tho stoamor was almost 
upon the brig, tho 1)rig having no lights, they saw something that 
looked hke a jungle. The mmig did what X understood the 
learned pleader for the plaintiffs to aay he ought to have d om  
He at once signalled to the engine room to stop and to go astsriij 
and he directed the helmsman to port the hdm* Of ooui'se, after
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she had been directed to go astern, there v/ould still he imioh 1903
way oil the steamer, which -woiild carry her on some distance.

It 19 said the order was right, hui; it was given too late; hut 
the plaintifi’s evidence shews that there is no foundation for this. mTi&ATioir 
It seems to me npon that evidence that the serang did all that Comfam'x 
it was possible under the circumstances to do. He did all that 
oonld reasonahly he expected of him, placed so suddenly in a 
serious emergency.

Upon this evidence, the Company might have asked the Oom't 
helow to hold that there was no evidence of Begligenceon their 
part,, It is true that a witness of the name of Salgadu says that 
he saw lights on the brig, Hi's evidence is very unsatisfactory, and 
I am perfectly satisfied that from the place where he was standing 
on the steamer, he could not see the brig at all.

However, the defendant Company went into evidence, and, 
it is upon that of the helmsman of the steamer that the Judge 
in the Court below has found negligence against the steamer.

Before I deal with that evidence, I will deal with that of 
Mr. Goertz, a mariner and a travelling agent of the Company. He 
gives this account of what took place: “  Shortly before arrival 
at Sytenalj something was ahead of us. That something appeared 
lilse a fog, at a distance of not more than 200 or 800 feet.
The fog turned out eventually to he a brig coming from the 
south. Immediately I  saw the fog, I  told the s,erang to port his 
helm. By that expression I  mean to turn the wheel towards the 
right which would cause the steamer's head to go towards the 
right hand also. The semng of the vessel telegraphed the order 
to put the engine fuH speed astern. That was done at the same 
time my order was carried out. Not more than one minute after 
the orders were carried out (as far as I remember) the collision, 
took place. We heard no noise, nothing from the brig before 
the collision,, while the the steamer whistled several times, 
between the time we saw the fog, and the collision took place.
During the whole of this time I  was on the upper fore-deck 
watching everything that happenedi I  saw no lights whatever on 
the brig, until the time we struck- If there had been lights on the 
brig, I  would have seen them some time before ”  Later on he 

“ The engine, though reversed, the steamer was going
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aliead.” Tlieu later on lie ga,ys, iu lii« oroRs-examiiiatiorii on beliali; 
of the plaintiffis: “  Wlien I  saw the hhwk mmB I sliontod out ilu) 
order drw-sookan, not rei'omng to any partioiilar pernon, atid shjiixl*- 
taneoiisly tlie aerang telegraplied to si:op tlio engine axid rovoraod 
tliem, and there was a response from the 'oagine-workors. Tluj 
order I  slioiited out was oaxried out, and to my h.Gariu.g no gepar- 
ate order was given by tlie seraiig.’  ̂ No doiibfc tlie serang sftjB 
that lie gave the order too, Ibnt it does not follow in the ĥ ast tliat 
his statement is inconsistent with what this witness says. Tlioro 
is a Tiniformity of statement that the pxeoiso order givoii was 
to port the helm, to stop the engine and to go astern̂  and it- was 
carried out. Later on he says: “ I  saw the man soo/̂ -tWii to turn 
the wheel to the right,”  the effect of whicli would bo to port 
the helm.

Now if the matter stood there, I  think tliere can be no ques­
tion that under the emergency of the moment, the proper orders 
were given  ̂ If the case stood on that evidontx̂ , it soonis porfedly 
clear that tliere was no negligence on the part of tho stoamor.

I  now come to the evidence of tli© helmsman. Ho sayB: 
“  Then it was darls: night and we went along’ and we saw Bomo- 
thing like a jungle. Tho serang orilered tlie khakM to whi.BtU) and 
the hhalasi whistled. Then at a dintanoe of 30 or 25 tiiihilH, boiiio'* 
thing like a vessel and white sail were soen, and <hen. tlui mmug 
gave the order to stop her. Then the mraiig b;i(*kod and fobi nio 
to go to the left. When backed, tluj steamer was going for­
ward. When the steamer is backed and the Hookmii goes to the 
left, the prow of the steamer goes to tho right, Althonglx baokod, 
the steamer was still going forward. When tho steaitior was 
going slowly forward and the brig was ooming, tho oolliBioii took 
place. The brig was ooming from the south to the north. Tli© 
"brig wafe before in front of us, and by the collision taking plaoSj 
it went to the left. There was no light in that brig,”  Theii 
in his cross-examination for the defendants, ho says: ”  Wliea 
it was backed, the urmg said, turn tho wheel to tho left. Them 
I  turned the wheel of the steamer to tho loft.” Lator on he says; 
“ I  turned the wheel by order of the sorang. The order was givea. 
as usual sookan-ujao and the order to the oonimry ie molmn im .
It was urged for the appellant Oompany that this statemoEt of his



wlien it was backed ”  refers not to tlie immediate moment 1903

wlien the order was given b j  the serang to the engine room, to
stop and to go astern, “but to some later period, perhaps after tlie J
oollision, when the steamer was hacking to get clear of the brig. Katigatioh 
The proper order no doubt would have been to port the helm; 
and the Court below finds the steamer guilty of negligence on 
the ground that on this man’s evidence the order was giyen to Eusdxt. 
starboard the helm. There has been a suit between the owners of 
the brig and the owners of the steamer, the owners of the brig, 
as I  understand, charging the steamer with negligence in respect 
of this oolliBion, W e  have been told that that suit resulted in 
favour of the Company. In  that suit this helmsman gave evidence 
and, in, some way which I  am unable to account for, his deposition 
has been admitted as evidence in the present case. In  that 
deposition he undoubtedly said that the serant/ ŝ orders were to 
port the helm, which is consistent with what the mrmg and 
Mr. Q-oertz say. I  do not rely upon this deposition. I t  is 
unfortunate that, there being this deposition, he was not asked in 
his re-examination some q^uestion as to what he had said in the 
previous suit.

To m y mind the brig vras entirely in fault for having no lights.
But even if in the moment of emergency the serang gave an 
order to starboard instead of to port the helm, it seems to me, 
that, having regard to the fact that the accident in its inception 
must be taken to be attributable to the gross negligence of the 
brig in carrying no lights, the observations of the late Master of 
the Rolls in the case of the Bywell Gmth (1) in which observations 
Lord Hersohell, when Lord Chancellor, concurred [ see The Tm-̂  
mania (2)] would apply to the oironmstances of the case now undey 
enquiry. I  am clearly of opinion that when one ship by her 
wrongful act suddenly puts another ship into a difficulty of this 
kind, we cannot expect the same amount of skill as we should 
under other oircumstances. Any Court ought to make the very 
greatest allowance for a captain or pilot suddenly put into 
such difficult circumstances, and the Court ought not in fairness 
and justice to him to require perfect nerve and presence of 
mind enabling him to do the best thing possible/’’ The evidence

(1) (18'79) 4  P, B. 219, 226. (2) (1890) 15 App. Cas. 323, 226.
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1903 Kowever, to my mindj establislios that ilio J.irdor wan f o
port and not to aturboard tlio lielm.

On tliGse grounds tlio n,ppotil miiBt bu0(‘0(k1 and i-ho Bidt-
■ I ndia 
Ge m e ai,

Steam
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G e id t  J. I  concur.
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Before Sir Fraiieis W . Maclean, I C Q ,L lt , OhUf Justice, and 
M r, Jastiao Ste’oons.

Ij>r MB PTJENA C H A N D E A  D U T T .*

Jan. 26. Professioml Misaonchict—Approf nation of cUeni’s moueii hj Blmilcr~~-L('<j<il 
Fraotitioners’ Act { X V I I I  of 1879,) s, h'J,

A pleaclei’j T)y virtue of a powor-op-attoruoy givtiu to hitu l>y hw elittut, ilrisw 
out a cei'fcain decretal amount from Coui'fc, and applied iiUe same, to his own 
purpose. When the client asked £cir tho uiouoy, tlui pknulUK jtinuuiscil tt) 3>»y 
at at a subsequent date. On that dnto the tunomit wsw ncifc paid, l)ut Iw gave a 
promissory note to his client for the sum. Ultimatoly tlio clieut luwl to brixtg an 
action for the luonoy:—

Meld, that such conduct on tho part <>£ tho plunder wuu grossly uupropw in tliy 
discharge of his profeasioml duties within tho meaning' of ». 13 of tlie Ijogal 
Practitionors*. Act.

Jt% the maiter of a 8oUciim' (1) dissented from.

E u l e  under s. 13 of tlie Legal Practitioners^ A,(jt (X V III of 
1879).

Messrs. .T„ B. Pioton & Co. bronglifc a suit and obtained a 
decree in tlie Oonrt of Small Causes, Calcutta, agaiiiBi/ im& Blioot 
Nath Majumdar for Rs. 1,657-6. Babn Purna Ohandra Diitb was

* Civil Eid0 No. 8605 ol 1Q02.

(1) (1895) 11 T. L. B. 100.


