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Coroner, inguisition by— C‘ommitment—-—l_’resideac_y Magistrate, power of, to enguire
tato a case committed by Coroner—Discharge or acquitial by Presidency
Magistrate, effect of—Bail—Coroners’ Aet (IV of 1871) ss. 24, 25, 26, 27,

29—Prisoners Act (IIX of 1900) s. 11—Criminal Procedure Code (Act V
of 18958) ss. 213,214, 215, 477, 478, 498.

An_inquisition drawn up by the Coroner of Calcutta under the Coroners® Act
ageinst an accused person, although it may have the effect of 2 valid commitment
upon which the High Court in the exercise of its Original Criminal Jurisdiction
may act, has nob that effect until it has been accepted by the High Court, and
Yhe Officers of the Crown have drawn up a charge in accordance with i,

Such a commitment by the Coroner dges not of itsslf oust the jurisdiction of a
Presidency Magistrate to inquire info, cowmit or try the case; and until the
High Court has accapted such commitment, any order of acquittal or dischavge
made by such Magistrate in the case will be operative subject to the discretion of
the High Court whether it should take action upon the inquisition of the Coroner
as an effective commitment.

Queen- Bmpress v. Mahomed Rajudia (1) referred to.

After a Coroner has drawn up an inguisition against a person and commilted
him to prison, the High Court alone is empowered. to release snch person on bail.

Rergrence by the Presidency Magistrate, Northern Division,
Caloutta, under s. 432 of the Criminal Procedure Code. ~

* Oriminal Reference No. 7 of 1203, made by A, Rahim, Presidency Magistrate
of Caleutts, Northern Division, dated Aung. 4, 1843,

(1) (1890) L L. R. 16 Bom. 159,
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A tramway accident occurred in the Chitpore Road and a-
iittle girl named Boori Chokri was run over and killed. At
the time of the accident Jogeshwar Passi was driviﬁg the tram.
car and Darsan Jeswara was staiding on the car instructing
him in driving it. The Coroner of Caleutta held an inquest
on the body of Boori Chokri. On the 18th June 1908, while
the inquest was pending, Jogeshwar Passi was placed before the
Presidency Magistrate of the Northern Division of Calecutta
charged under s. 804A of the Penal Code with having caused
the death of Boori Chokri by negligence; and on the next day
Darsan Jeswara was brought up before the same Magistrate, also
charged under the same section of the Penal Code with reference
to the same offence, Both the accused were released on bail, and
as the inquest was not closed, the case was adjourned.

On the 14th July the Coroner’s inquest was closed and the
Jury returned a verdict attributing the death of Boori Chokri to
the rash and negligent act of Jogeshwar Passi. The Coroner drew
up an inquisition under section 24 of the Coroners’ Aet, IV of
1371, and under s, 26 of the same Act had Jogeshwar DPassi
apprehended, and committed him to prison.

On the 4th August the case of Jogeshiwar Passi again came upe
before the Presidency Magistrate, who not being certain as to whe-
ther he had any further jurisdietionto proceed with the inquiry
into the case, made the following reference to the High Court
under s. 432 of the Code of Criminal Procedure : —

“ Jogeshwar Passi was placed before me on the 18th June charged under
section 304A, Indian Penal Code, and the next day Darsan Jeswara was broughs
up, also charged under the same section of the Penal Code, with reference to the
same occurrence. 1 released both of them on bail; and as the inquest on the
body of Boori Chokri, whose death is alleged to have been caused by the rash
and negligent act of these two accused persons, was not then closed, I allowed the
case to stand over.

¢ On the 14th July last the Coroner’s inquest was closed, and the Jury having
returned a verdict attributing the death of Boori Chokri to the rash and negligent
act of Jogoshwar Passi, the Coroner of Calcutta drew up an inquisition on the terms
of section 24 of the Coroners’ Act (Act IV of 1871), and under section 26 had
Jogeshwar Passi (who was then on bail under my order and, I am informed,
attending the Coroner’s inquest) apprehended by his warrant and committed him to
prisen until he be thence discharged in due course of law, and under section 25 had

the witaesses who gave evidence before himi bound down by recognizances to appear
3t the next Criminal Sessions to give ovidenée against Jogeshwar Passi.
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“The question has now arisen as to whether I have any furbher. jurisdiction to
proceed with the Inquiry into the case of Jogeshwar Passi. If the High Court in
its Original Criminal Jurisdietion has seisin by virtue of the steps taken
by the Coroner of Caleutta of Jogeshwar Pussi’s cese, have I, as a Subordinate
Court, power to deal with him with respect to the same offence, an offence under

section 804A of the Indian Penal Code, being one which I may either try myself -

or commit the person charged with it for trial to the High Court.

* This question involves, as it seems t0 me, a preliminary question, v{z., whether
what has been done by the Coroner of Caleutin in this case under the power
vested inhim by Act IV of 1871 would have the effect of placing Jogeshwar Passi
on his trial at the next High Court Criminal Sessions, like a committal by a
Prosidency Magistrate. In this comnection it becomes necessary to enquire as to
whether the phrase, until discharged in due course of law, as used in section 26,
meoatis an order to be passed ab the High Court Criminal Sessions, or whether it
would include an order of a Presidency Magistrate as the result of an inguiry by
him. It seems to me that not only the entive scheme of the Coroners Act,
but also section 11 of the Prisoners Act (ITI of 1900) throws light on the
guestion. If it be held that, in spite of the action taken by the Coroner of Caloutta
in this mabter, I have jurisdiction to proceed with the case of Jogeshwar Passi,
I would next solieit the opinion of the High Court as to the extent I am entitlod to
exercige the powers vested in me by the law s -

“ IMirst, whether the order for bail passed by me in the case of Jogeshwar
Passi is still operative, or whether 1 am at liberty, if I consider it to be necessary,
to pass a fresh and effective order for bail ?

“ Secondly, if after enquiry into this case I acquit Jogeshwar Passi o discharge
him, would that order be effective by ils inherent forcé as in ovdinary ,cases tried
or enquired into by me P

« Thirdly, s the Crown entitled to ask me to commit Jogeshwar Passifor a
gecond time since one of the two commitments—if what has been done by the
Coroner l;as the effect of a commitment—rmust be superfinons? -

¢ The last three questions might possibly be answered by inferences drawn.from
the answor to the main question involved, iz, whether the steps taken by the
Coroner of Culeutta in éxercise Of his powers have the effect of tsking the
case of Jogeshwar Passiout of my hands. 1, however, vespectfully solicit an
expression of opinion on these questions sepsrately, bLecause that alone would
satisfactorily settle the practice to be followed in similar cases by the Coroner of
Calcutta and the Presidency Magistrates, vespectively.

“Y am aware of only one ruling of an Indian High Conrb on the subject, wiz.,
that in the case of Queen-Bmpress v. Mahomed Rajudin (1), which lays down
in answer to a veference made by the Second Presidency Magistrate of Bombuy, the
proposition that the drawing up of an inquisition by the Coroner does not ousi
tho jurisdiction of a Presidency Magistrate. But I find no explicit answer in
that ruling to the other questions I have just formulated, and further it appears
to me desirable that there should be an authoritative deciston of the Caleutta
Wigh Court soiting ab rest all doubt upon the subject,

(1) (1890) I, L. R, 16 Howm, 13,
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“ At the request of the Governmout Prosecutor I have uot proveoded ngningt
Darsan Jeswarn alone, as it is dosirable that the case of both should be enquired
into and tried together. Darsan Jeswara iy on bail under order of this Court,
and Jogeshwar Passi is now in prison under & warraut of commitment issned by the
Coroner. I have adjourned this case to the 11th ingtent pending the order of the
High Court on this reference.”

The Standing Counsel (M. J. @. Woodrofle) for the Crown. 1
submit that the Coroner has power to commit: see tho Coroners’
Act, IV of 1871, ss. 25 and 26; the Drisoners Act, 111 of 1900,
s. 11; and ITn re William Taylor (1). In tho easo of Suresh
Chunder Chuckerbutty (2) iv the second Criminal Sessions on the
30th April 1891, the Court (Flinr J.) was of opinion that the
Coroner had no power to commit; but {he same Judge in the first
Criminal SBessions 1893 held altor argument that the Coroner’s
commitment in the case of Kalki Chwrn Dus v. Shaik Mihomed
Tindad (8) was good, and that he would proceed to try the prisoner
on the commitment. The then Standing Cownsel, Mr. Phillips,
requosted the Judge to read the depositions, as he had no power of
entering a nolle prosequé, and could aet only under the direction
of the Court. The Court, however, observed that it was in the
power of the Standing Counsel not to offer any ovidence, that no

" charge need be drawn up, but that the vase could procecd under

the inquisition. Subsequently, the Standing Counsel submitted
that there was no evidenoe upon which the Jury eould o auviet,
but inasmuch as evidence might afterwards be proourabls, he
askod that the accused be discharged under s, 273 of the Code.
The Court was, however, of opinion that, under the civenmstances,
as no evidence had been offered, the prisoner should be acguitted,
and it accordingly divected the Juxy to relwrn a verdiet of not
guilty, which they did.

The commitment of the Coroner consists of his return of the
ovidence, inguisition, and recognisances to the High Court.

The High Court can and will if necessary accept and act upon
the commitment so made to it. But although the Coroner has
power to commit and the IIigh Court has power to accept the
commitment, the latter as a mattor of practice doos not act upon
surh commitments, but prefers to aet upon the commitment by

(1) (1867) 2 Ind. Jur, (8. 8.) 101,

(2) (1891) Unreported. (3) (1893) Unveportod.
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the Magistrate. So far as my enquiry goes, in no case has the
High Court acted upon the commitment of the Coroner except in
the cage I have already referred to in which, however, there was no
trial, as no evidence was offered by the Crown.

It would be inconvenient to the prosecution and to the accused
if any other course were-to be adopted. The fact that there has
been a commitment by the Coroner does not, however, oust the juris-
diction of the Magistrate: Quecn~Empress v. Mahomed Ragudin (1).
The jurisdiction of the Coroner and that of the Magistrate is
concurrent, and there is nothing either in the Code or the Coroners’
Act which affects their jurisdictions respectively. The jurisdiction
of the Magistrate is not affected until the High Court acts wpon
the commitment by the Coromer and enters upon the trial of the
accused. In this case there is a joint inquiry into an offemce
alleged to have been committed by the accused and another person,
the latter being entirely unaffected by the Coroner’s inquisition.

As regards, however, the question of bail, a difficulty arises
from the conflict of the jurisdietions., If effect is to be given to
either of the orders of the Magistrate or Coroner, the order of
the former has priority. The safe course, however, would be for
this Court to grant bail. Should the Magistrate discharge the
accused upon the inquiry, the Crown will doubtless offer no evi-
dence at the Sessions.

Babu Prosanna Gopal Roy for the acoused. I leave the matter
‘in the hands of the Court, but submit that the acoused should be
released on bail.

Baxersge aNp Hanprey JJ. This is a reference under
seotion 432 of the Code of Criminal Procedure by the Presidency
Magistrate of the Northern Divigion of Caleutta in which he has
submitted for the opinion of this Court the following question,

namely, whether he has jurisdiction to proceed with the enquiry -

into the case of & person accused of an offence punishable under
section 804A. of the Indian Penal Code after the Coromer of
Caloutta has drawn up an inquisition under section 24 of the
Coroners’ Act, IV of 1871, bound down the witnesses under section

(1) (18%0) 1. L. R. 16 Bom, 159.
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25 of that Aot and committed the accused to prison under seetion
26.

That is the main question that arises for determination upon
the Presidency Magistrate’s reference; and there ave the following
subsidiary questions also submitted by the Magistrate in his
reference for our opinion, namely, (i) whether tho order Tor bail
passed by him in the case of the acoused Jogeshwar Tassi s slill
operative, or whether the Mugistrate is at liberty, il he considerod
it to be necessary, to pass a fresh order for bail; (ii) if affer one
quiry into the ecase he acquits Jogeshwar Passi or discharges him,
would that order be effective by its inherent force asin ordinary
cases tried or inquired into by the Magistrato ; and (i) is the
Crown entitled to ask the Magistraie to commit Jogeshwar Passi
for a second time, when one of the two commitments, if what
has been done by the Coroner has the effect of & commitment, must
be superfiuous.

The questions that arise for determination in this reforcnce
are not altogether free from doubt and diffieulty. The Coronoers
Act which is a special enactment is, as section 1 of the Codo of
Criminal Procedure provides, unaffected by that Code. On the
other heund there is nothing in the Coroners’ Act which affocts
the jurisdiction of the Presidency Magistrate under tho Codo ol
Oriminal Procedure. And the vesult may be, as we {hink it is in
this case, the existence of two concurrent jurisdiotions ono in the
Coroner and the other in the Dresidency Magistrate, to doal with
the same matter, though in modes somewhat difforent in certain
vespects. This simultzneous exorcise of two concuzrent jurisdio-
tions may lead to conflict and anomaly such as have boen indicated
in the Magistrate's roference, and to avoid this the view which
the Megistrate is apparently inclined to take, is, that he is otsted
of his jurisdiction after the inquisition is drawn up by the Corenor
and the accused is taken into custody or roleased on bail, if the
drawing up of the inguisition by the Coroner against tho aceused
person is to have the effect of a commitinent of the scoused to the
High Court in the exercise of its Original Criminal Jurisdiction.

The fivst question then for consideration is whether the inquisi-
tion drawn up by the Coroner has that offect. We feol bound to
answer this question in the affrmative in view of the provisiony
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contained in sections 24 to 27 and 29 of the Coroners Aot, IV of
1871, and of section 11 of the Prisoners Act, 11I of 1900 which
contemplates commitment of an asccused person by a Coroner for
trial by the High Court in the exercise of its Orginal Criminal
Jurisdiction ; and in view also of an unreported decision of this
Jourt 0 which onr attention was called by the Standing Counsel,
in which it was held by Mr. Justice Hill that an inquisition drawn
up by a Coroner was a valid commitment of the accused, though
at the same time it so happened that nothing came out of that
commitment, the learned Standing Counsel for the Crown not
having offered any evidence and the Jury being thereupon direct-
ed to return a verdict of not guilty. But though an inquisition
drawn up by the Coroner may bave the effect of a valid commit-
ment of the accused for trial by the High Court in the exercise of
its Original Criminal Jurisdiction, it is contended by the learned
Standing Counsel that that does not necessarily oust the Presidency
Magistrate of his jurisdiction to inquire into the case, or even to
try the case, if the offence in respect of which the accusation is
made, is one that is triable by the Magistrate. No doubt this
contention is apparently opposed to the principle that an inferior
Court is ousted of its jurisdiction to try or to inguire info a case,
whilst & superior Court has seisin of it. DBut the confention is
cought to be reconciled with the principle im this way, namely,
that as a matter of practice for a long series of years the inquisi-
tion of the Coroner has not been acted upon as a commitment, and
what has been acted upon has almost invariably been a commit-
ment by the Magistrate. And where, ag in the unreported case
above referred to, the inquisition drawn up by the Coroner has not
been followed by a commitment by the Magistrate, the officers of
the Crown have declined to offer any eviderce and the accused has
been either acquitted. or discharged, though it hias heen contended
the High Court could act upon the Coroner’s inquisition mot-
withstanding the order of discharge by the Magistrate. The
practice has no doubt been as has been stated above. Several
roasons have also heen advanced in favour of the view that the
drawing up of an inquistion by the Coroner should not be
held to have the effect of ousting the Magistrate of his juris-
diction, ‘
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In the first place it is pointed out that the inquiry hefore the
Coroner is primarily en inquiry into the cause of death irrespective
of the question whether it was caused by the criminal act of any
person, whereas in an inquiry before the Magistrate the primary
question for determination is who is the person who has caused
the death of the deceased or whether the person accused should be
proceeded against. Then in the second place it is pointed oug
that the inquiry before the Coroner may bo, as it very often
is, in the absence of the accused; whereas that beforo the Magis-
trate proceeds in his presence ; and if the inguiry before the Coroner
isto oust the Magistrate of his jurisdiotion, the result would he
that the accused would Le deprived of {he opportfunity that he
may have of showing by the cross-oxamination of the witnesses
for the prosecution that there is no ground for proceeding against
him, and that he ought not to be pnt on his trianl before the
High Court.

We are of opinion that there ave strong reasons for our
accepting as correct the vontention of the lemmned Standing
Counsel that the drawing up of an inquisition by the Coroner
does not of itself oust the Magistrate of his jurisdiction to inguire
into or try the case of an accused person. But to roconcile this
view with the principle that a person of whose case a superior

Jourt has seisin canrot be dealt with by an inferior Court, we
must hold that an inquisilion drawn up by the Coroner, though it
may have the effect of a valid commitment upon which the Iligh
Court in the exercise of its Original Criminal Jurisdiction may aot,
has not that etfect until it has been accepted by the Iligh Court,
and the Officers of the Crown have drawn up a charge in accord-
ance with it. : ‘

Wemay add that the view we take isnot in conflict with seotion
215 of the Code of Criminal Procedure which refers only to
commiiments under section 213, 214, 477 or 478 of the Code.
We may also add that the view we take receives some support
from sub-section () of section 213 which gives the Magistrate
power to cancel the charge and discharge the accused after hear-
ing the witnesses for the defence. This isan advantage of which
the accused must be wholly deprived if the Magistrate is to be
held to be ousted of his jurisdiction by reason of the Coroner
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drawing up his inquisition. The view we take is in accordance
with that taken by the Bombay High Court in the case of
Quicen-Empress v. Mahomed Rajudin(l).

Ifin any case the accused person objects to the Magistrate’s
proceeding with the case against him on the ground of his being
already committed for trial to the High Court in the exercise of
its Original Criminal Jurisdiction by virtue of the inguisition
drawn up by the Coroner, an inquisition which has the chanee of
being accepted ss & valid commitment, and which if so accepted,
might subject him to a second trial notwithstanding that the
Magistrate might try and acquit him; the difficulty raised would
be one that could be solved, we apprehend, only by a proper
application to this Court, which, having regard to the circum-
stances of the individual case, will make such order as it thinks fit,
as to whether the commitment by the Coroner is to be acted upon,
or whether it is proper for the Magistrate to proceed with the
oage,

Practicslly however such objections must be rarve as it will be
to the advantage of the accused, as we have pointed out above,
that the inquiry before the Magistrate should go on. The truth is
that the co-existence of ths two comcurrent jurisdictions namely
those of the Coroner and of the Magistrate must occasionelly give
rise to difficullies that may be solved in individual oases by appli-
cation to this Court, but they can be removed only by the Legis-
lature stepping in and making necessary changes in the law.

It remains now to answer the three subsidiary questions stated
at the outset, namely, first, that relating to bail which involves
a difficulty having regard to the provisions of section 11 of the
Prisoner’s Act, Y11 of 1900, under which the Superintendent of
Jail in which the prisoner is, is required to produce the prisoner
before the Court to which he iz committed and not before any
other Court. Here again it is only by the intervention of this
Qourt that the accused can be released on bail and brought before
the Magistrate. In the case before us we make that order and
under section 498 we directithat the accused Jogeshwar Passi be
admitted to bail, the amount to be fixed by the Presidency
Magistrate. '

(1) (1890) L. L. R. 18 Bom 159,
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As to the second subsidiary quostion we {(hink it has alveady
been in effect answercd by the observations we havo made, which
go to show that until the Iigh Court has aceopted the inquisition
drawn up by the Coroner as a commitmont, tho Magistrate is net
ousted of his jurisdietion, and any order ol acquittal or dischargn
that he may make will be operative, subjoct of coure to the
discretion of this Cowrt, when the time comes for it to considor,
whether it should take action upon the Coronor’s inquisition ag an
effective commitment.

The hird subsidiary guestion, in the view we have alvwady
expressed, must be answeored in the aflivimative, the practico as
pointed out above, being to take action upon the commitmont by
the Magistrate rather thun mpon the inguisition drawn up by the
Coroner.

‘With the expression of our opinion ewbodied in {ho fores
going observations the reference will bo sent back to the Trosi-
dency Magistrate.

Before concluding we should add that in view of the diffienl-
ties pointed out ahove, the Tegiclature should stop in and make
guch changes in the law relating to inquests by Coroners as may
be deemed necessary or expedient, to avoid any econflich helwoeen
the two jurisdictions, namely, those of the Coroner and the
Magistrate, which in our opinion co-exist.

D. B.



