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Mitra. On a suit “based on the said bond, a mortgage-clecree 
was passed on the 9tli December 1S99. Iii tiiis decree all̂ tli© 
previous and subsequent mortgagees were parties besides the 
mortgagors. The decree was executed on the 27th iSfovember 
1900. IVMie the execution case was pending, Siirendmnatii 
preferred an appeal against tho decree and got an order from 
the High Goiirt for stay of the execution case, upon depositing 
Rs. 2,000 and fumisMiig security to the satisfaction of the 
lower Court. The sum of Rs. 2,000 was deposited, but iipoii 
failure to furnish security, the mort̂ gaged properties were sold 
free from all incnmbrances and purchased by one Jogendra 
Chandra Gbose at lls. 1,08,560. Subsequently, the said decree 
was set aside by the High Court, and a fresh decree was passed 
In lieu of the origmal decree. The sale was thereafter set aside, 
Th© fresh decree passed by the High Court was then executed, 
and in this execution case the minor sons of the deceased 
ludgnient-debtor were made parties, and their mother ■was 
nominated by the decree-holders as the guardian ad litem of 
tlio minors. She expressed her unwillingness to act as their 
guardian. Thereupon, the nazir was appointed the guardian 
ad litem 1>y the Court. The 14th of July 1902 was at first 
fixed as the date of sale. On the Ilth July all the Judgment- 
debtors, major or minor, applied for 3 months’ time to enable 
the Collector to make necessary inquiries for taking the 
properties under the Court of Wards and for paying off the 
debts due to the decree-holders. On that application two 
months’ time was granted to the judgment-debtors for making 
the necessary inquiries, on condition, among others, that 
they would waive their right to a fresh sale-proolamation, 
and making other objections regarding the irregularity in pub
lishing the sale-proclamation. The judgment-debtors com
plying with the conditions, by a written application, the sale 
was postponed till the 15th September 1902. On that date 
the decree-holder  ̂ raiole, Bipin Behari Mitra, who lives 
Jointly ■Ritli the deoree-holder, and who was one of the prior 
mortgagees, purchased all th<?! mortgaged prop.erticB in the di?5- ■, 
trie! of PaekpTganj, and bis friend, I>ipin Behari Bhat.tachar|i,
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purchased tlie Judgmeiit-debtors’ house. This was the sale 
wliioJi was sougiit to be set aside in tlie €nse now 021 apperJ., 
One of tlie grounds was that no waiver *:’ouid be made on 
bebalf of the minor jiidgtiieiit-debtors.

Tlie Subordinate Judge Iield that tbe Coiiii liad 110 power 
to adjourn the sale of tlie mortgaged properties with a Tiew 
to giTQ time to the mortgagor to raise money to pay off tlie 
decree, and that the nazii% who had been appointed guardian 
ad Uiemoi tlie mlHore, did not act properly, or for the benefit of 
the minors, in filing the petition of postponement of the Bale and 
waiving a fresh sale-proclamatioji. He, therefore, held that 
the minors were not bound by the act of the iiazir and set 
aside the sale.
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Dr. MasJiheliiiry Ghosh (with him Babu TaraklsJiore Cknidkuri, 
Bahii PrabJiash (Jlmndm Miim, Balm JmhauMh KcmjiUl and 
Bahu Bari Cliamn Gangidt), for the appellants iji Appeal 
Ko. 313. The mother is not competent to supersede the iia'/ir 
as guardia>n: Jiv-ala Dei v. PirbJiu (1), Venkata CJimidrmekMm 
Mm r, AlaMmjamha Maliarani (2) and Krishna PersJmd Singh 
V. Gosta BeJmri K'mulu (3). There is no finding of fraud. 
Sale has been set aside 011 the ground that the Court liad no 
Jurisdiction to alloiv poBtponement. There is no authority for 
holding so. ShjmnMslien y . Sunclar Koer (4), relied on by the 
learned Subordinate Judge, does not hold that the Ooiirt has 
no Jurisdiction. There is no conflict between section S9 of 
the Transfer of Property Act and section 291 of the Civil 
Procedure Code ; Bibijan BibiY. BacM Beimh (5).

On the question of the guardian*s right to a waiver, the case 
of Ltwlmesimr Singh v. Chalrmmi of the Darbhanga Mnmci- 
■pality (6), relied on by the Subordinate Judge, has no bearing, 
Mmsmmt Bibee Efatoomiissa y. Khoudkur Klmla Neimz (7) 
is inapplcable. The minors have enjoyed the benefit of the 
postponem,ent. They are now estopped from questioning it.

(1) (1S91) I . L. R . 14 AH. 35. (4) (1904) I. L. R. 31 Cale. 373.
(2) (1898) T. L. R . 22 Mad. 187. (5) (1904) I. L. E . SI Calc. 863.
(3) (1907) 5 C. L. y . d$4 (8) (1890) I. L. E . 18 Calc, 99.

(7 {IS74) 21 W. R. 371.
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As regards the plea of irregularity, it must- be established tkat 
iiiadeqiiaey of price at tlie sale was the result of tlie irregularity : 
MahaUr Persliad Singh y . DlmmiMkari Singh (1), lamuil 
Klmn V. Ahdid Aziz Khmi (2), Roy Gou>reeNath Sahoy v. Shah 
Fiikeer Ghmid. (3), Baijnath GoenlM t. Maharaja Sir Rammsimr 
Frmai Simjh (4) and Gajrafnuiti Tmram v. AJchar Hiim-m (5). 
Tiie niiiior is bound by tlie consent of the guardian. The 
principle of tlie ease of Sheo Nath Saran v. SuMi Lai Singh 
(6) is applicable.

Jir. B. Chah'civarti (with him Bahii S'liremlra-nutJi Sen find 
Babu Bitiml Ghmidra 8m Gupta), for the appellant in Appeal 
No. 440.

Mr. -4. Ghmidhuri (with him Bahu Jogmh Ghmidra Roy, 
Bahu Mammthaimth Mukherji, Bahu Amarendranath Bose and 
Bahi Hiralal Ghah'abarti), for the respondents. Guardian's 
consent to certain matters of procedure may be binding, but 
not ill matters involving such important issues. In such eases 
absence of bidders may be presumed; Ooopee Nath Dohey v. 
Boy Lmhmepiit Singh Bahadur (7). Shyamhishmi v. Smidar 
Ko€r (8) is in my favour. See also Bibijan Bihi v. Sachi 
Bewah (9). If the order was not without jurisdiction, it* was 
at least irregular, and then I have only to show that I have 
suffered loss.

As regards the waiver, it was not good without the sanc
tion of the Court. A fresh proclamation must be made under 
the Code. The right to a fresh proclamation is not a right 
inherent in a person. On the question of T̂̂ iver, see Dhanuh- 
dhari Singh v. Naikima Sahu (10). It is a question of fact, 
and we have to see whether there was actually a waiver* 
Did the guardian understand what he was doing ?

Mr, B. Ghahravarti, in reply.
Gur. adv. vuU.

(1) (1904) I. L. B. 31 Ca3e. SIS.
(2) {1905) ! . L. R. 32 Caie, 502.
(3) (1872) 18 W. B. 347.
(4) (1907) 0 C. L. J. 163.
(5) (1906) I. li. B . 29 A ll. m ;

L. R. 34 I. A. .̂ 7.

(6) (1899) I. L. R. 27 Cale. 229.
(7) (1877) I. L. B. 3 Calc. 642.
(8) (1904) I. L. E . 31 Calc. 373.
(9) (1904) I. L. R . 31 Calc. 86^ 

(10) (190%) 11 C. W . N. 848.
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Jefkins C.J. Tills is an appeal [No. 313] from an order 
macie by the Subordiaate Judge of the 24-Pargaiias on tlie 
30tli of June 1908, setting aside a sale in execution li?Id m 
far back as September 1902.

The mort,gage, on wliieli the suit and the execution pro
ceedings were founded, bears date the 9th of December 1899, 
and tliereby Surendra Hath Ghose and Manindra Nath. Ghoa© 
mortgaged the property in dispute to Lalbehari Mttra to 
secure Rs. 25,000.

On the 25th of September 1899, tiie mortgagee Instituted 
a suit against the mortgagors and cert’aiii prior and pnisne 
mortgagees for the realisation of his mortgage, ard on the 1st 
of August 1901 a decree was passed on appeal by the High 
Court directing, in the events tliai: have happened  ̂ a sale of 
the properties Bubject to all prior incumbrances, unless t.he in- 
* eumbrancers consented to the sale. On tha 18th of January 
1902 an order absolute for sale was made.

On the 2nd February 1902, Manindra Nath Ghose died and 
was succeeded by his minor sons and heirs, on whose appli
cation the order now under appeal was made.

fTheir mother having expressed her iinmllingness to be so 
sppoiiited, the nazir of the Court was, on the 26th of April 
1902,* in accordance with the iisual practice, appointed to he 
guardian for the suit for the minors.

The day fixed for the sale of the property was the 14th of 
July, but on the -lOtii of July the judgment-debtors, the minors, 
being represented by their guardian, applied at the Collector% 
su^estion for a postponement of the sale for three months, with 
a view to enquiries being made whether the properties should 
be taken under the charge of the Court of Wards. Notwith
standing the decree-holder*s objection, two months* time was 
granted, but it was made a condition of this concession that the 
Judgment-debtors should pay Bs. 200 as damages to the decree- 
holder and “waive their right to a fresh sale-prodamation and 
to making other objections regarding the irregularity in pub
lishing the sale-proclamatioo.”

On the 14th Ju%' 1002 a petition wah presented by Surendra 
Nath-Ghose and the nazir or behalf of the minon?, stating that

B iP is
B e h a b i
Mi'Xka

f .
jA’MSDliA

Nath
G hose .

1910



902
I9 !0

Bitis
BEHAKtMi’eba

tv
Jatikdra

Nath
ClaosE.

Jenkiss
CJ.

they liad broiiglifc theEs. 21)0 into Court, and waived ail riglit 
to tiie i:3.sue of a fmsli sale proclamatioK and all objeetioas on 
tlie ground of irregularities in eormection with the execution of 
tiie deer?e, and they prayed that the decree-bolder might be 
(lireetet! to receive the Es. 200 and that th?. sale might be 
postpo»iecl5 and SConctaĵ  the loth of September fixed for the 
sale.

Oa the same clay th© Court made an order a» prayed, and 
postpoaed the sale till 1 p.m. of tha loth September 1902 
without any fresh sale-pioejamation. The CouTt of Wards 
did not --ake the property under its charge, and in the end the 
saie was held on the lf?th of September 1902 as directed, with
out any fresh sale-proclaniation. At the sale, the present 
appelhmt purchased the property for Rs. 39,878 subject to 
prior incttinbrancesj which are estimated at over lis, 85,000, 
Ob the 13th November 1902 the sale was confirmed and pos
session was delivered on th.e 19th of December 1902.

On the 2[ll:h of August 1003 the minors’ mother applied, 
imdM* the GuarcKan and Wards Act, to be appointed their guar
dian, and on the follo-fl'iisg 8th of December a certificate. was 
granted to her. On th© i2tli of Jimo 1907 she made the pre
sent applieation to set aside the sale, and this she did, though 
the iiazir had not bem removed. The petition embodying 
the application charges fraud, illegahty ard irregularity on the 
part ol the deeree-holder, and neglect of duty .on the part of the 
iiayir; but the Subordhiate Judge has not upheld these charges, 
nor have they been advanced before us. Th3 ieamed Judge, 
however, held that: the nazir ‘‘did not act properly and for the 
benefit of the minors m filing the petition on the 14th July
making the waiver under consideration and............ that they
are not bound thereby.”  In coming to this oonelusion, he was 
influenced by his view that “  the postponement of the sale from 
the Itth July to the 15th September, and no proclamation 
having been made that the sale would take place on the latter 
date, caused substantia,! loss to th© Judgment-debtors.*'

He aeoordingly set aside the sale absolutely and uneondi- 
îonaliy, fegardless of the fact that Surendra.Nath Ghose was

IXDL4X LAW REPORTS. [?0L. XXXTII.
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sot- a party, and without any direction as to tli© pnrcliase- 
money paid by the purchaser, or the aniomit 6Xi)eiided by him 
Ib thB discharge of prior incuiiibrances and for other mat;ers. 
By the rules of this Court-, section 291 of the Code of CiTil 
Procedure, 1882, applied to this sale, and that section empow
ered’the Court in its discretion to adjourn any sale to a speci
fied day and hour ; bot it was prescribed that whenever a sale 
was adjourned under the section for a longer period than 7 days 
a fresh proclamation shonld be made, unless the Judgment- 
debtor consented to waive it. Now, on the facts I have nar
rated, there can be no ques; îon that Surendra Hath C4hose gave 
such consent, and that the nazir, as the guardian for the suit 
for the minorSs purported to give his consent. The only 
question is whether, in so doing, the nazir acted beyond his 
powers. That he acted in good faith is beyond dispute. The 
minors’ own mother on the 22nd April 1902 presented a peti
tion to the Court whereby she prayed that a proi>er order 
might be passed for staying the execution proceedings till the 
final disposal of the application made on behalf of the minors 
to Jhe Board of Revenue. Surendra Nath, the minors’ adult 
iincie, joined with the nazir In making the application for post- 
ponewient, and submitted to the condition imposed by the 
Court: the petition itself shows that the application w'as made 
at the Collector’s suggestioi : and the condition was imposed 
by the Court* before w'hom all the material facts were placed. 
But, then, it is urged on behalf of the minors that even though 
the nazir acted in good faith, he had not the power to waive a 
fresh proclamation : firsi, because the whole order was beyond 
the Courtis jurisdiction; and, secondly  ̂because the nazir, as guar
dian, had not the power to give up a right vested in the minors.

The argument that the order ŵ as without Jurisdiction rests 
on certain remarks contained in the judgment of the Court in 
S'hyamhishen v. Sundar Koer (1) w'hich, it is contended, show 
that in the circumstances it was not competent to the Court to*' 
adjourn the sale, inasmuch as it was in execution of a mortgage- 
decree. The contention rests on a supposed conflict between

.(1) {1904} L L. E. 31 Calc. 373.
115
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section SB of tlie Transfer of Property Act and section 291 of 
the Cbde of Civil Procedure, 1S82. But I fail to see the eoiiflfet: 
the, one section is eonceriied with the Court’s order absolute 
for sale, the other witJa the adjoiimment of the sale directed, 
and so they relate to different matters. Beading the Judgment 
ill Skyaml'isJien’s case (1) as a ivhole, Ido not think it in
tended to lay down that the order for adjoiiriiment was mthoiit 
Jurlsdictioii, but only that it was erroneous [cf. Bihijaii BiU 
V. SacM Bewail (2)]. Biitereii assuming, for the sake of argu
ment, that the order with which we are concerned was erro
neous, it obvionsly is not ordinarily open to a party, w^o has 
obtained and enjoyed the benefit of an erroneous order, after
wards to turn round and ask that the order should be treated 
as a nnllity and disregarded. But does it make any difference 
that minors were concerned 1 The guardian was clearly en
titled to make the application on behalf of the minors (section 
441 of the Civil Procedure Code, 1882), and in my opinion he 
could consent to waive, as he did, the fresh proclamation, that 
being a condition on which the Court' insisted as a term of 
making the concession sought. It is argued that in so doing 
he gave up a right belonging to the minors, and that this he 
could not do. But the right was one created by sectioi\ 291 
of the Civil Procedure Code, and was a mere matter of procedure 
m execution prescribed by that section. I therefore fail to 
see what there was to prevent the guardian, acting as he did 
ill good faith, from giving the consent contemplated by the 
section so as to bind the minors thereby. Therefore, I hold 
that the minors cannot now impugn the sale on the ground 
that a fresh proclamation was not made.

In this view of the case, it is not strictly necessary to con
sider how far the Subordinate Judge’s conclusion as to the loss 
occasioned to the judgment-debtors by the waiver of the fresh 
proclania.tion can be sustained; but as the matter has been 
discussed before us, and the evidence has been brought to our 
notice, I thinlc it right to say that I am unable to agree with the 
Subordinate Judge. In effect, he bases ĥ s conclusion on the

'WOi) I. L. K. 31 Calc*. 373, (g) (1904) I. L, B. 31 Calc. 863,,.
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supposition that the net income of the property was not less 
than Rs. 12,000, and that 171 years’ purchase was a fair esti
mate of its capital value.

In taking Rs. 12,000 as the net income, the learned Judge 
was influenced by the judgment-debtor’s treaty with the ap
pellant for a pnini at that rate ; but nothing came of it. ]VIr. 
Chaudhuri has further attempted to support this figure by a 
statement in Romesh Chandra Chakravarti's affidavit filed on 
the 11th July 1902, in which he says ; ‘ I made an enquiry 
in the locality, and at the cutchery of the judgment-debtora, 
and came to loiow and believe that the annual net ii.come 
thereof would be Rs. 12,000 (twelve thousand), and that the 
value thereof in an unencumbered estate would by no means be 
more than Rs. 1,10,000.”

This, it is said, shows that the Judge was justified in taking 
the net profits as Rs. 12,000 ; but the affidavit itself indicates 
the information on which this estimate was based, and in this 
oral evidence before the Subordinate Judge, Romesh Cliandra 
Chakravarti explains the statement in his affidavit in a manner 
which deprives it of the force that the respondents would as
cribe to it.

After careful consideration of the oral evidence, and of the 
tables of figures that have been placed before the Court, I am 
not convinced that the net income of the property was at the 
time of the sale Rs. 12,000. Mr. Chaudhuri endeavoured to 
support the view that the income of the properties could not be 
less than this sum by a reference to certain settlement papera. 
No reliance, however, Avas placed on these in the Court of first 
instance, and rightly so, for the inferei^ce sought to be drawn 
from them rests on the fallacy of identifying the annual value 
of a piece of land with the sum of the rents payable in respect 
of the several tenures and under-tenures relating to it. The 
acceptance of 17| years’ purchase as the proper multiplier, for 
the purpose, of arriving at the capital value of the land rests on 
the evidence of Raj Kumar Singha, a servant of Maharaj 
Kumar Kristo Das Laha, who speaks to a treaty for the pur
chase by his mafeter of the property at 171 years’ purchase.
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But \liis treaty proved iiifriietuoiis, and it woiiid be a mistake 
to place too iiiiieli reliance oa it. It is true that some of tie 
Judgment-debtors’ witnesses, speaking geiieralljj would put 
the multiplier at 12, 15, 16, 20, or 25 years’ purchase. But as 
against this there is distinct evidence on the appellant’s side 
of two specific sales, in one of whieh the property was ŝold 
at 6, and iii the other at 9 years’ purchase, and it is eontended 
on behalf of the appellants that this represents fair yalue.

The figure may appear small, but regard must be paid to 
all the circumstances. Krst, it must be borne in mind that 
this was a forced sale, and the difficulties that attended an anc- 
tion-purchaser have become proYerbial.

This case has proved no exception, for there is evidence 
that this litigation is financed by the tenants ; whether this is 
purely for altruistic motives may perhaps be doubted. Then 
the character borne by the district in which this property lies 
does not encourage high prices ; it is subject to inroads of the 
sea, and it was treated as matter of common notoriety before 
ns by connsel on both sides that the tenants of Backerganj 
have not the reputation of being the most tractable, l ôr 
can I disregard the fact that thongh more than a year elapsfed 
between the decree and the sale, no one could in the interval be 
discovered to save the judgment-debtors ’ position by finding 
the required money either as purchaser or mortgagee, and yet 
there is reason to suppose that efforts were made in this direc
tion on behalf of the mortgagors.

I am, in these circumstances, unable to adopt the Subor
dinate Judge’s view that the absence of fresh proclamation 
occasioned a substantial loss to the Judgment-debtors, for it 
is not shown that the Judge’s estimate of the value of the pro
perty represents what it would be reasonable to expect as the 
result of a forced sale, nor has it been shown that the absence 
of the fresh proclamation in any way affected the sale, which, 
it is to be noted, was adjourned on the 14th of July to & speci
fied day and hour. Several other poirts were urged on behalf 
of the appellants, but in the view I take, they need not be 
noticed, and though crofis-objections were filed on behalf of the
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Judgmeiit-debtors, their coinisel, .in tlie exercise of his disere- 
tion^ stated tliat lie could not properly urge before iis anj'thing 
bejond those topics with iviiieii I Imu’g dealt, and it is cm 
these alone that be lias relied.

Tlie result is tliat the appeal must be allowedj tlie ordc'r of 
the Court below reversed, and the appiieaticsn to set aside the 
Hale dismissed witii costs tiiroiiglioiit.

TMs Jiidgmc*!!! will govefti tlie otlier appeal (No. 449), in 
wbicii tlie application is accordliigly dismissed with costs 
throughout.
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Doss J. concurred.
s. M, Appeals aliowed.
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