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SPECIAL BENCH.

Before A ir. Ju stice H olm w ood, M r. Justice Skarfuddhi and 
M r. Jusiice Chaiterjce.

EMPEROR *1...

V, J n m  6.

A B A N I  B H U S H A H  C H U C K E R B U T T Y .*

P ardon— F orfeiture of pardon— P rop er Court to determine the qiieation o f iorfei- 
fu fe — Withdrawal o l  -pardon I'll the Court grantin(j it— Power of the Special 
Bench to re-open the question on a  p h a  o f pardon taleti at the trial for  the 
original offence in respect ol which it was gninicd— Criminal Procedure Cofh  
{A H  V o f JS98) ss. 33 f ,  339.

Where an approver, to -vTlicm a pardon was granted under section 337 ol 
the Criminal Procedure Code by tlio committing Magistrate, resiles, at the 
hearing of tlio ease before the Special Bench, from his deposition given before 
such Magistrate, the Special Bench can only disehftrge him, but cannot take 
any action against him for the offence in respect of which he was accorded 
the pardon.

If he is proceeded against for the original offence, the committing Magistrate 
who granted the pardon must determine whether he has complied with its 

terms or not, and thereby forfeited the sam e; and the question camiot Ise 
re-operied at hi? trial before the Special Bench for such offence.

Queen-Em press  v. M an ich  Chaiuira Sarkar  (1) approved of.
Mmp&'or \\ K oih ’la (2) ai^d K n lla n  v. E m peror  (3) referred to,
K in g-E m peror  v. B ala  (4) distingtiished,

The accused was tried at a session of tlio Special Bench, 
constituted iindoi' section 11 of Act XIV of 1908, on the 6tli 
Jnne, on a charge of dacoity under section 395 of the Penal 
Code.

The facts of the case appear to be as follows. On the 16th 
Augnst 1909, at about 1 a .m., a dacoity was committed at 
Nangla, ill the district of Khulna, in the house of one Mathiiia 
Nath Poddar. On his information a police investigation was 
started and several arrests were made. On the 2nd September 
the accused, Abani Bhnshan Chuckerbntty, was arrested in 
connection with a dacoity which had occ-urred some time before

* Trial by the Special Bench constituted mider Act X IV  of 1908,

(1) (1897) I. L. B. 24 Caic. 492. (3) (1908) I. L. B. 32 Mad. 173.
^2) (1906) X I,, R, 30 Bom. 611. (4) (1901) I. L. E- 25 Bom. 67;>.
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at BIgliari. and r̂as sent to tlie Hooglily Jail. It appeared tlmt 
OB the Siij3eriiiteiideiit Sliainsijl Alimi, irlio was hi charge 
of tlie Bigliati ease, risiteci the prisoner in jail. On the next 
clay Mr. Beiiliaiii, an Officer of the Criminal IiiTestigatioii 
Department, 'vvent there, and in consequence or a eomminii- 
cation from IiiiB, the District Ilaglstrate of Hooghly deputed 
Babw Kiimiid Xatli Mookerfee to go to the jail where the 
aeeiised iiiad© a coBfe?>sloB regarding a number of attempted 
dac'oities, inchidiiig the one Xaiigla, admitting general 
association with othwB for the purpose of committing daeoities 
in order to collect money for tlie purchase of arms and ammii- 
nitioii to be used against the Ciovernment. On the 30th 
October Mr. R. C. Hamilton, District Magistrate of Khulna, 
tendered him a pardon, imd<?r section 337 of the Criminal 
Procedure Code, diiring tho ]}i'eliminary inquiry against Bidliii 
Bhusaii Day and eight others for complicity in the Nangk 
dacoitj’’ which was then being held in his Court. Abani was 
examined on the 80th and 31st October as a witness, and 
repeated the statements made in his confession. On the 3rd 
Deeeni!)er the M'agisti'ate committed the accused to the Sigh 
Coini' , charging eiglit of tliem under section 395 of the'Pena! 
Code, and one under t̂ ections The case came on for 
hearing before a Special Bench of the High Court, constituted 
under section 11 of Act XIV  of 1908, and consisting of Wood- 
roffe, Caspersz and Chatterjee JJ,, on the 14th March 1910, 
Abani was examined as a witness on the 15th, when he retraet-ed 
his confession and his previous deposition, alleging that the 
whole story as formerly told by him was false, and that 
he had been tutored while in jail by Shanisul Alum and 
afterwards by others. He was then allowed by tho Court 
to be treated as a hostile "witness and was cross-examined. On 
the next day the Advocate-General withdrew the case against 
the accused under trial, and they were acquitted. He then 
applied to the Special Bench for an expression of opinion that 
Abani had spolen untrathfully either before the District Magis­
trate or the High Couit in order to enable the fornaer to decide 
'wh t̂het* the witness' had deviated from Oie conditions of Ms
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pardoB. The Court-, wliile refraining from expressing an 
opinion as to whether or not he had failed to comply with the 
terms of his pardon, passed the following order :—

Having regard to the evidence that was given by tho approver, Abani
Bfciishan Chisckerbiitty, here, as also to tlie evidence given by him before tlio 
Magistrate, we are of opinion that lie lias given false evidence either in the 
infjuiry before the District Magistrate or before this Comt.

The Advocate-General then appHed to the Special Bench for 
sanction, iinder sections 195 and 339 of the Code, to prosecute 
Abm i for giving false evidence. The Conrt directed him to 
renew the application the next day. On the folloi\'ing day  ̂
the 17th March, Woodroffe J. informed the Advocate-General 
that he with Caspersz and Chatterjee JJ. had been appointed 
a Criminal Bench for the pui*pose of hearing the application. 
The Advocate-General then presented his petition containing 
the assignments of perjury, and the Court granted sanction 
under sections 195 and 339 of the Code.

On the 2nd April an application was mad© on hehalf of the 
Crown to the District Magistrate of Khulna, Mr. R. C. Hamil­
ton, to proceed against the accused under section 395 of the 
Penal Code. He was produced in Court, and the Magistrate 
asked him whether he relied on the pardon as a plea in bar 
to his trial for dacoity, whereupon he replied—“  I cannot say 
anything.”  The Magistrate took some evidence to show that 
the accused, when examined before the Special Bench, had 
resiled from his previouB deposition. The sanction granted by 
the High Court was put in, and also its judgment. The accused 
called no witnesses. The Magistrate thereupon declared his 
pardon to be forfeited. A preliminary inquiry was then held 
in respect of the original dacoity, and the accused was com­
mitted to the High Court, on the 14th April, charged under 
section 395 of the Penal Code. The ease then came on before 
the Special Bench constituted under Act XIV of 1908, as 
stated above. Before the accused was called on to plead, an 
objection was taken to the trial by the defence.
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Mr. J. W. Boy, for the accused. The (Question under the 
present Code is not ©ne of withdrawal but of forfeiture, llie

108
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3fagistrat0 may mtlidraw tlie pardon, but he must first deter- 
min© wlietlier it lias hem forfeited. He eaimot go into tlie 
cjiiestioii of forfditure, as lie has not the materials necessary for 
the decision thereon. There should have been an inquiry on the 
point: King-Emperor v.Bala (1), Emperor v. KotMa{2), In 
this ease the Special Bench that tried the original case should 
have determined the point on the eYidenee before it. Th© 
present Special Bench caimot decide the matter, not having 
before it the proper materials for its Judgment. There having 
been no declaration of forfeiture by proper authority th© 
commitment is illegal, and the pardon Is still subsisting.

The Admcaie-Gemral [Mr. Kenrich, K.G.), for the Grown. 
A Magistrate who has granted pardon under section 337 may 
withdraw it under section 339 : Quem-Bmpress v. Manich 
Chandm Sarkir (3), Qmeji-Empress v. Mamasami (4). The 
procedure adopted in this case by the Magistrate was approved 
of in Kulhn v, Emperar (5). The cases cited on the other side 
do not apply. The commitment was, therefore, legal and 
proper,

Mr. Roy, in reply, referred to In re Alagirisawmy (6).

HoLivnvooD J. The plea has been raised before us that 
there is no proper finding that the forfeiture of pardon under 
section 339 of the Criminal Procedure Code was incurred in 
this case, and that, therefore, this Court has no jurisdiction to 
try the case. Whether we look at the section as it stands, or 
at the law as laid down by the Bombay and Madras Courts 
under the present Aet, or by this Court under the Act of 1898, 
there seems to be no doubt that the procedure followed in this 
case has been the correct procedure.

Tlie defence has principally relied upon Emperor v. Koihia
(2), where Beaman J, lays down precisely the procedure which 
has been adopted in this case as the procedure to be followed. 
At the termination of the trial in which the pardon is given, the

(I) (1901) I. L . R . 25 Bom. 67S. (4) (1900) I . L . R .  24 M ad . 321.
(3 ) (I90r,) I .  L . B . 30 B om . 61L  (6 ) (1908) I . L . K  32 M ad  173.
(3 ) (1897) I. L. B . 24 Calc. 492. (6 ) (1908)^ 5 In d . Gas. 8 3 1 ;
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aecompMce must be discharged by the Court which tries the 
case.' In this case it was the Special TrihuiiaL ‘ ‘ Then, if so 
advised’, the Crown may re-arrest and proeeed against him for 
the offence in respect of which he was given a conditional par­
don. When put upon his trial for that offence, he may plead 
to a competent Court his pardon, In bar. And that is a plea 
that the Court would be bound to hear and decide upon before 
going further and putting him on his defence ”  : Emperor r. 
KotMa (!)• It is clear, therefore, that the Special Tribunal 
could not in any w'ay proceed against Mm for the offence in 
respect of which he was given a conditional pardon. It may 
also b© inferred, from the wording of clause (1), section of 
the present Code of Criminal Procedure, (hat the forfeiture is 
incurred ipso facto by the acts of the approver, that is to 
say, if he either wilfully conceals anything essential or give.̂  
false evidence, he does not comply with the conditiona upon 
which the tender was made, and the pardon is forfeited.

In dealing with the matter, the Court will have to consider 
■whether the approver has or has not complied with the con­
ditions upon which the pardon was tendered, and whether 
he has made a full and true statement and disclosed the true 
facts. The only difficulty that can arise is whether the inq̂ uiry 
should be made by the committing Court, or be made before us.

It seems clear that the committing Court must be intended 
to be the Court where the inquiry is to be made, and for this 
reason. As soon as a charge is drawn up, the accused is ipm 
facto put upon his defence. It does not, therefore, appear to 
UB that the inquiry should be re-opened here, and in the case of 
Quem-Ernfrms v. Manich Chandra SarTcar (2), which is the 
only authority in this Court, and which appears to apply with 
equal force to the present law as to the former law, it was laid 
down that the withdrawal of the conditions of pardon should 
be tmder section 339 by the authority that granted it and not by 
the High Court. The word witMraiml has been left out of the 
present Code, aad, a s l  have just said, the forfeiture appears 
now to operate ipm facto.
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U) (1906) I. L. B. 30 Boro. Oil, 621. * (2) (1897) I L. R. Si Cok, 4&2.
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In tlic? ease of KuUmi v. Emperor (1), wliicli followed the 
ease of Queen-Empress v. Ramasami (2), the procedure which 
has been adopted here appears to liave been approvM. In 
the Bombay case, King-Emperor v. Bala (3), the facts were 
(juite diftemit. There the withdrawal appears to have taken 
place besliindthe accused’s back, either in the committing Court j 
before the first ease iras tried, or in the SessioiiB Court iBime- 
diately the jiidgiiiejit was delirered in the main case.

Now, let us see what happened'in this case. The aeeused, 
Abaiii Bhushaii Chuckerbuttyj was asked, on being produced' 
before the Magistrate when put upon trial in the present case, 
whether he relied upon the pardon under section 337 of the 
Criminal Procediu’e Code as part of his defence. This is his 
reply—“I cannot say anytiiing.”  Evidence was accordingly 
produced for the purpose of proving that he gave false evidence 
either m the lower Court, the Magistrate’s Court., or in the High 
Court*. The sanction of the High Court was put in, also the 
High Court’s Judgment, and on© witness was examined. The 
accused did not wish to call witnesses, and the Magistrate held 
that it had. been proved that Abani Bhushan Chuckerbutty, 
after accepting pardon, had given false evidence, and that he 
had thereby forfeited that pardon and would have to be tried for 
the offence under section 395 of the Indian Penal Code.

Were we to hold that we had jurisdiction to re-open this 
matter, we should be prejudicing the accused and pre-jndging 
the very question that has to be tried. It is open to the accused 
here to show that the statement he made on oath was not a 
false statement, or was a false statement induced by improper 
influence. It is obviously improper for us to enter upon that 
which IS the main issue in the case, as a preliminary enquiry;■ 
The objection is, therefore, overruled.

Sharffddin  J. I  agree with m y learned brother in the 
conclusion he has arrived at on the law as contained in section 
339 of the Criminal Procedure Code. The law is silent regarding

Cl) <1908) I. L. B. 32 Mad. in . (2) (1900) I. L. R. 24 Mad, 331.
(a) (IWI) I- L, R. 25 Bom. 676.
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the Court 1>3̂ whose 'order a pardon to a person wiio lias not i&io
complied with tlie conditions under wiiich it was tendered may 
b© uitkdrawii. The law is also silent as to the Court by which 
tills question may be determined. The corresponding section 
of the former Act has declared that such an order could be
passed by the Magistrate before trial, or the Coifrt of Session SHA îmuiN
l.>efor© judgment lias been passed; and the High Ooiirt in the 
Court’, of Session here.

From the wordmg of the section, it seems to me to be clear 
that the mere fact that the approver has wilfully concealed 
anything essential, or has given false evidence, is snfBcimt to 
show that he has not complied with the conditions npon which 
the tender was made, and in that case he may be tried in 
respect of the offence for which a pardon was tendered, or for 
any other offence of wliich he may appear to be gniity in con­
nection with the same matter.

The second danse of this section lays doiTO that a statement 
made by a person who has accepted a tender of pardon may be 
used as evidence against him when the pardon has been forfeited.

It is to be observed that the -word “ forfeited”  is not used 
in the first clause, but in the second, and if both'the clauses 
are taken together, it is clear that the intention of the Legisla­
ture was that by the mere fact of concealment or incomplete 
disclosure or false evidence forfeiture would follow. With these 
words I agree with my learned brother Mr. Justice Holmwood.

Cm a t te r je e  J. The contention of learned counsel for the 
defence that the question as to whether the accused has, by 
giving false evidence, forfeited his pardon, ought to have been 
tried by the previous Special Tribunal, does not seem to be 
sound. The accused was in that case a mere witness. He 
was not on his defence for any offence charged against h im ; 
he had no opportunity to cross-examine any of the witnesses 
examined in the case. To hold, therefore, that the Tribunal 
before which he was deposing as a witness was to decide that 
he was giving false evidence, would be to hold that an aootised 
peraoG, may be ma^e liable for an offence without his having



1910 liacl an o|i|3orti!iiity to ctross-examiiie the witii<«sds who are
Ekperof. exammecl against him. It caiiiiotj tlierefore, be said that the

Abasi Tribmml before wliicli lie gave Ms evidence was the only Trl-
Bhijshan buiiai that eoiild decide whether he gave false evidence.CbctCJOB’' ,
BUTTV» If that was not the proper Tribunal, then the next authorities 

CsATOHJBE consldemd are the ]lfagistrate before whom the CroBu
initiated fresli proceedings against him under section 339 of the 
Criminal Procedure Code, and tbis Court.

It must be remembered that this Courfc is a Special Tribunal 
acting only after commitment under the provisions of the 
Criminal Law Amendment Act. Therefore, this Court would 
not have any Jurisdiefcioii to try that question, so that the 
Magistrate who committed the case was the proper authority to 
decide that question, but for the pm'pose of the commitment 
alone. Upon the evidence adduced by the Crown the pardon 
wasj therefore, forfeited.

The result, therefore, is that I agree with my learned ool- 
leagaes in holding that it ŵ as for the committing Magistrate 
to decide this question, and ho has decided it in this case.

I say this with this qualification, that this is only for the 
purpose of the commitment, and it is perfectly open to the 
aoensed to show before us in this Court that the statements 
which are alleged to be false are true in fact, or were induced by 
Improper influences.

IS. 1£. >1,
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