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M alm nedaii Lau'— P robate— W in , arhnis-vMhiPj o f, in ev id em e, m thout probate
— Probate and Adm inistration A ct (F  o f 1881) s. 4— Succession A ct { X  o f
1865) s. U l — B in d u  WUls A c t  { X X I  o f 1870) s. 2.

There is no provision of law rendering it obligatory, in tho case of a Maho-
* meda.n will, to take probate. x\fter due proof, a lifahomedan will is adna'ssible 

in evidence, not^rithstandiiig tliat grant of I'jroljate has not been obtained.
Fatm a v. 6'Aai7<: E ssa  ( l)n o t  followed.
Shaik M oosa  v . Shaik Es-^a (2), follo’.ved.
Khem lem -oney Dossee  v. Durgamomi/ Doasee (3), A dm im strator-G enem l 

o f  B engal x . Prem lal M ullioh  (4), Sarat Chandra B a n erjte  v . Bhupendra N ath  
B o s h  (a), Bliagvansang B h a raji v . Bechardas H ariivandas  (fi) and Sitrbom un- 
gola Dahes v. M ohm dronnth Nnlh (7) I’eferred to.

Original  Su it .
Oji the 9tii ]\Iay 1908, one Slieikii Din Mahomed, a Maho- 

medan belonging to the Simni sect, died, leaving a considerable 
estate in Calexitta, and leaving him surviving three widows, one 
of whom was Sakina Bibee, four sons, three daughters and 
two grand-daughters by a pre-deceased son. It  appears that on 
the 2nd October 1902, Din Mahomed had made and published 
a win, by which he disposed of his property among his then 
existing heirs, and created a wakf for the maintenance of a 
mosque and a tomb. Thereafter his youngest son was bom , 
and he executed and registered a deed of gift ii> the favour 
of this son of two properties acquired subsequent to the will.

This suit was instituted by the widow Sakina Bibee and the 
two grand-daughters against the other heirs and heiresses, of

*Ociginal Civil Suit K o. 889 of 1909.

:i)  (1883) I. L . R . 7 Bom . 260. (4) (1895) I . L . B - 22 Calc. 7 8a
(2) (1884) I . L . B . 8 Bom. 241. (5) (1897) I . L . R . 25 Cale. X03.
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1910 the deeeased for a declaration of tlieir sliares and interests in 
the general estate of tlie deceased, inckding the propsrties 
disposed of by tlie will and tlie deed of gift.

Ma;iohk:> Some of the defendants set up the will aiid an alleged verbal 
gift ill their faToiir in opposition to the x l̂aiiitifi’s claim. The 
youngest son Bet up the deed of gift in his favour, and further 
ohalkaigecl tlie validity of the will.

It appears tliab probate of the mil had not been obtained. 
At the trial the will was duly proved and tendered in evidence, 
and the queHtlon arose as to its admissibihty in view of the fact 
that probate had not been obtained.

Mr. H. D, Bose (with, him Mr. G. 0 . GJiose), for tli© plaintiffs. 
No Mahomedan will, anymore than any other wHl, is admis
sible in evidence before grant of probate has been obtained. 
The executor has no representative capacity until he obtains
probateEvidmice Aê t, section 91, Probate and Administra
tion Acts sections 4 and 12. It was by an oversigbt on the part 
of the Legislatiirs that a provision was not included in the 
Probate and Administration Act, similar to section 187 of the 
Indian Succession Act, wliich is made applicable to Hindus by 
the Hindu Wills Act, section 2. The Judgment of West J. in 
Fatnm v. 8kaik Essa (I) is more in accordance with, the general 
scheme and policy of the Probate and Administration Act, 
than the fudgnient of the Appellate Court in Skaik Moosa y. 
SMik Mssa (2).

Mr. Masul (with him Mr. Gauher A li); Mr. 8. B. Das (with 
him Mr. Sheriff); Dr. Siihrawardy (witli him Mr. Sircar), for 
the various defendants.

Mr. RmiiL A Mahomedan will is admissible in evidence 
without probate. Section 331 of the Indian Succession Act 
negatives the general application of the Act to Hindus, Mabo-' 
medans and Buddhists. It is by an express provision in tk© 
Hindu Wills Act that section 187 of the Succession Act is made 
applicable to Hindus. There is no such statutory direction iti 
the case of Mahomedans: 81mih Moosa v. 8hmk Mssa (2), which

(I) (1&83} I. L. B. 7 Bom. 26B, (2) {18§4) I. L. B. 8 l^om. 241.
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was reft'iTcd to iji Mxtiihai v. Karmmlas N'armjmulds (1), See 
also J\lkon’s i\nglo-Maliomedan Law, 3rd Edition, page 231 ; 
“ the person to wliom the execution of tlie last will of a 
deceased Maliomedan is h j  tlie testator’s appointment confided 
may, but need not, apply for probate of the will."’

Iflio
Sakika
B ibek

V.
3f AIIOMEP
IshaK-

PuGH J. I tliink this will must be- admitted in evideace. 
It is admitted by thos-,. who object to its admission that the 
dociimert qua document is duly proved and would hare to be 
admitted, but it i  eonteiided that as it is a will it Ccannot be 
given in evidence until it lias been proved in the Testamentary 
and Ixitestate Jurisdiction^ and that the probate of the will, 
when proved, is the only evidence by which it can be brought 
before the notice of the Court. Now the point turns on the 
construction of the Probate and Achninistration Act (V of 
1881). That Act provides for the consequences and results 
that will happen if probate is taken of the will of a Mahoinedan, 
and it seems clear that under such circumstances, by force of 
section 4 of the Act, all the property of the testator vests in 
the executor.

As I have said, there is no provision rendering it obligatory 
in the case of a Mahomedan mil to take probate. It is con  ̂
tended by Mr. Bose that, looking at the whole policy of the Act, 
it would appear that it was intended that Mahomedans as well 
as Hindus should take probate when there is a will, before 
that will be acted upon. He adopts as his argument the judg
ment of Mr. Justice West in Faima v. Shaik Mssa (2). That 
decision, however, was reversed on appeal: Shaik Moosa v. 
Shaik Essa (3), Apart from the respect for and due to the 
superior Court, the argument in the judgments in the Court 
of Appeal seems to me to bo conclusive, and the judgment of 
Mr. Justice West adopted by Mr. Bose to be fallacious. It is 
argued that a certain provision, viz., section 187 of the Sueces  ̂
sion Act, applies, by virtue of that Act, to certain persons, and 
that the same provision has been made applicable to Hindus

(I) (1893) I. L. B. 19 Bom. 323. (2) (1883) I. L. B. 7 Bom. 250.
(3) \ im 4 )  I. L. B. 8 Bora. 211.
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by tlio Hindu Wilte Act, 1S70, and tliat the fact that this pro- 
visitm m not included iii the Probate and Admiiiistmti<p Act 
must l>e due to an oTersight; it is urged that if the Legislature 
!iad noticed tlm omission it would have provided for it, and it 
is said the Court Bhoiild so pro(3eed to do that which the Legis
lature has not done, but which it thinks it ought to have done,, 
and would have done, if its attertion had been drawn to the 
matt-er. I agree mitli the view of the Appellate Court by 
which this judgment was reTcrsed on appeal, and I hold that 
tliere is no legisla,tion in force requiring probate to be taken of 
a Mahomedan''s will The position under the will of a Maho- 
medaii, before the Probate and Administration Act came into 
operation, is one which is thoroughly well established. The' 
position of both Hindus and Mahonieda-ns was at first exactly 
the same. There hasi been a diYergence in the subsequent legis
lation as regards Hindus, but we can easily ascertain what the 
position under a Mahomedan will is by looking at what was the 
position of both Hindus and Mahomedans before the legislation.

Prior to the Indian Succession Act of 1865, the Court used 
to grant probate of wills of Europeans and also of Mahomedans 
and Hindus, but the effect of probate was different in the two 
cases. In the case of Europeans the personal estate vested 
in the executors in the same way as it did in England, and as 
l)oth moveable and immoveable properties do now under the 
Saect̂ Bion Act. In the case of Hindus and Mahomedans, noth
ing Tested in the executor, the will operated as a gift from the 
testator to the legatee, and the executor was merely a manager 
for the purpose of paying the debts and distributing the estate, 
and in fact carrying out the distribution which the testator 
intended, but which, by reason of his departure to another 
place, he was unable personally to carry out. This proposition 
has been frequently laid down by a number of cases, of which I 
may mention Kherodenioney Dossee v. Durgamoney Dossee (1), 
and the Privy Council case of The Administrator General of Ben
gal V. Premlal Midlich (2) where the very point, we ate nowcon- 
ilderingj is decided as regards a Hindu, 3?rom the Judgment

fl) (ISIS) I. L. B. 4 Calc.'<155. (2) (1805̂ ) I. L. B. 22 Calc. 788, ,
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it appears, speakiBg of an oxeeiitor of a Hindu estate before tli© 
Succfssioii Act, that liis jiowers and fimctioiis were not those of 
an Ejiglisli executor, but ratlier those of a iiiaiiager ; ho did not 
require probato, and probate, if obtained, would not liaTO 
Tested him with any title to the- estat-c‘ , either real or personalj 
whi(?h lie administered.

This is a direct decision of tlie Privy Council that a Hhidu’s 
executor did not require probate, also that he was merely a 
manager. The same proposition is rciferred to by ilaclean
C.J. ill Samt Chandra Bmierjee v. Blnmnmlm Nath Bosu (1). 
Xow that being the position clearly laid down as regards Hindns, 
there can be no doubt that the position regarding Mahomedans 
was the same ni principle— ît is inidistingnislia.ble. By the 
Hindu Wills Act of 1870, section 187 of the Succession Act w’-as 
applied to Hindus. This section renders it compulsory to 
take probate, but there is d o  such proyision in the Probate an d  
Administration Act, 1881 ; and no such provision has ever been 
applied to Mahomedans. It, there!ora, follows that the position, 
as regards Mahomedans, must be the sa,me as it originally was 
as regards Hindus, and it follows that probate is not necessary. 
I am referred by Mr. Rasul to a statement in Sir Rowland 
Wilson’s Mahomedan Law, page 231, where the learned author 
says that the person to whom the execution of a will of a 
Mahomedan is confided may, but need not, apply for pro
bate of the will, and I agree with the first paragraph of that 
section; but he proceedB to go on and say, with or without 
probate he- is an executor mthin the meaning of the Probate 
and Administration Act. The powers of thafe Act must be taken 
to apply to an executor who has not taken probate except where 
the contrary appears from the context. With due respect to the 
learned author, he seems to be following the same Hne of reason
ing which Mr. Justice West adopted in Fafma r. ShaikEssa (2), 
which has been held to be wrong by the Appellate Court, 
and it seems to me that the consequences provided in case of 
the Probate and Administration Act, as following npon a grant 
of probate, do not and cannot apply where there is no probate.
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(1) (1807) I. L, R. 25 CaJc. 103. (2) (1883) I. L. R. 7 Bom. 26G.
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1910 It ap|)ears to me tliat in east̂  of a iioii-probated will, if I may
s'vk7 -̂% use the express>ioii, the position must be as it was before the le ^ -

krtion, i.e., the will is a gift from tiie testator to the legatees, 
M,aho?tes and the executor is merely a manager to caiTj- out the inten

tions of Ms testator. I notice, however, from the same passage, 
that the learned author, quoting from the Fatawa-Alamgiri, 
Biiillle 665, states that, aeeordiwg to the Mahomedaii Law, the 
position of a tmsi, who would correspond to an execntor, is that 
of an amin or trustee appointed by the testator to superintend, 
protect and take eare of his property and children after his 
death; chat he is not the legal omier of the proĵ erty left by 
the deceased, nor is he the personal representative. He is 
rather manager or agent for the purpose of payment of the' 
funeral expenses, debts and legatee, to which functions may be, 
added those of guardian of any minor children of the deceased. 
In my judgment, therefore, the position of an executor who 
dw-s not take probate is the same as that of a Hindu or Maho- 
medan executor before the Succession Act, and it is satisfae-, 
tory to find that it is almost exactly that of the wasi or amin 
under tlie Mahomedan law. It therefore follows that the wiE 
should be admitted in evidence though there is no probate, and, 
as was done in BImgmmang Bliaraji v. Bediardas Harjimndas
(l)j the Court will determine whether it is duly proved in the 
suit in which it is sought to be made evidence. A  similar 
eourse was adopted in the case of Bwrhoimi'ngold Dabee v. 

Nath (2).
There being no dispute as to the factmn of the will, I direct 

it to be admitted and marked as an exhibit in the case.

[The parties to the suit havijig eventudly arrived at a com
promise, a decree was passed in terms of tho settlement.]
3  C,

Attorney for the plaintiffs; 8. K. Deb.
Attorneys for the defendants: G. G. CImnder S Go, S. Alum, 

N, N. Hitter.
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