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LETTERS PATENT APPEAL.

Before Sir Lawrence H. Jenking, B.C.LE., Chisf Justice, and
Mr. Justice Doss.

PANCHANAN BOSE
v,
(CHANDI CHARAN MISRA*

Lease—Unregistered Solehnama, admissibility in evidence of—Registration Act
(IIT of 1877) a. 17, cls. {d) and (k).

A soleknama, by which no imnediate interest in immovesble property is
created, and whereby there has been no demise, does not amount to a ‘lease’
within the meaning of clause (d) of s. 17 of the Registration Act, and is
merely an agreement to create a lease on & future day.

Such a document falls within clause (k) of 8. 17 of the Indian Registration
Act and is admissible in evidence without registration.

ArpEar by the plaintiffs, Panchanan Bose and others.

The suit was for declaration of the plaintiffs’ right to a
patta in & four-anna share in the lands deseribed in the schedule -
of the plaint, for recovery of possession after declaration of
title and partition by metes and bounds and for other incidental
reliefs. The case of the plaintiffs was that, in a compromise
petition in a title suit No. 350 of 1903, defendants Nos. 1 and 2
had agreed to settle with them two annas share of the hasil and
gora lands of mauza Jamabuni by execution of a patie in their
favour, In the title suit a decree was mad. in terms of the .
compromise-deed. The defendants having subsz ;quently refused
to fulfil the agreement, this suit was brought. The defend-
ants Nos. 1 and 2 contended, infer alin, that the solehmama
made in title suit No, 350 of 1903 was not admissible in evidence
for want of registration. The Court of first instance upheld
the contention of the defendants and dismissed the suit. On
appeal, the Subordinate Judge confirmed the decision of the
Munsif. The plaintiffs preferred a second appeal to the High

*Letters Patent Appeal No. 109 of 1909, in Appeal from Appellate Decree, '
No. 2858 of 1907, ‘
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Couif, which was heard by Sharfuddin J., sitting singly. The
judgments of the Courts below were again confirmed ; hence
this appeal under section 15 of the Charter,

Babu Dwarkanath Mitra, for the appellants. The solehnama
is admissible in evidence, I contend. In the first place, as the
solenamah was incorporated in the decree of the previous suit
No. 350 of 1903, it did not require registration, although it dealt
with lands extraneous to the previous litigation of 1903. In
the second place, even if it be assumed that the soleinama was
riot incorporated in the decree, as the agreement was to grant
a patia which, when executed, would create a right, it did not
require registration under section 17, clause (k) of the Regis-
tration Act : Bindesri Naik v. Ganga Saran Sahu (1) and Pranal
Anni v. Lakshni Anni (2). The decisions in Birbhadra Rath
v. Kalpatary Panda (3) and Gurdeo Singh v. Chandrilah Singk
{4) are inconsistent with the decision of the Judicial Com-
mittee in Pranal Anni’s case (2). The decision of the Judicial
Committee lay down no such limitation as is supposed in the
two Caloutta cases. The cases of Raghubans Mani Singh v.
Makabir Singh (5) and Gobinda Chandra Pal v. Dwarka Nath
Pa! (8) give a truer explanation of Pranal Anni’s case (2).
As has been held by Mitra J., the lands outside the suit may
be regarded a consideration for the compromise. The inclusion
of the lands outside the suit in the decree did not render the
decree ultra vires: Purne Chandra Sarkar v. Nil Madhub
Nandi (7). Onthe other point, I submit that the agreement
in this ease did not create any right to immoveable property,
but simply created a right to obtain a patic : Pertap Chunder

Ghose v. Mohendranath Purkait (8), Ambica Prosad Dass v.:

Galstaun (9), Gupla Narain Das v. Bijoya Sundari Debya (10),

(1) (1897) I. L. R. 20 AlL 17} ; (5) (1905) 1. L. R. 28 AlL 78,
L'R.25L A 9 (6) (1808) I. L. R. 35 Calc. 837.
~{2) (1899) I L. R. 22 Mad. 508; (7) (1901) 5 C. W. N. 485.
L R. 26 L A 101~ ©(8) (1889) L L. R. 17 Cale. 261 ;
(3) (1908) 1 C. L. J, 888 L. R. 16 1. A. 233.
(4) (1007) I. L. R. 36 Cale. 183. {9) (1909) 13 0. W. N. 326.

{16) L1ROT) & ¢ W N. 603,
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Purmananddas  Jiwandas v. Dharsey Virji (1), Buéjo@'ji
Cursetji Panthaki v. Muncherji Kuverji (2). *
Bubu. Ksheitramohan Sen, for the respondents. The soleh-
nama was not included in the decree. The decree made refer-
ence only to the lands in suit and did not incorporate the other
provisions. Even assuming that it was so incorporated, there
would still be necessity for registration, as it purported to
deal with lands outside the suit. T rely on the cases of Bir-
bhadva Roik (3) and Gurdeo Singh {4). ~The Court has no juris-
dietion under section 375 of the Code to pass a decree with
regard to lands outside suit. The decision in Pranal Anni’s
case (5) is inconclusive on this question. On the other hand,

‘the fact that their Lordships held that the razinama required

registration rather helps my contention. With regard to the
second point, T contend that the solehnama created the right to
the land, and there remained only the formal exchange of patta
and kabuliyat. Awmbica Prosad Dass’s case (6) is distinguish-
able, as there the agreements referred to a future time. I rely
on Syed Sufdar Reza v, Amzad Ali (7).

Babu Dwarkanath Mitra, in reply. Al the Courts have
proceeded on the footing that the solehnama was incorporated
in the decree and it is too late now to contend otherwise.

Cur. adv, vult..

Juengins C.J. This case comes before us by way of second
appeal, the suit being one by which the plaintiffs seek a de-
claration of their right to a pafia in a four-anna share in the
lands described in the schedule, for relief in respect of that
four-anna share and for possession. The suit is based on a
soleghnama or agreement of compromise, by which the differences
in a former suit, thatis, suit No. 350 of 1903, were composed.

The defendants have objected to the plaintifi’s claim on
soveral grounds, but on appeal the only point discussed has been

(1) (1885) L L. R. 10 Bora. 101. (4) (1007) L. L. R. 36 Csle. 198.
(2) (1880) L L. RB. 5 Bom. 143, (5) (1899) I L. R. 22 Mad. 508,
(3) (1905).1 C. L. J. 38s. (6) (1908) 13 C. W. N. 3g2a.

{7} (1881) . L. R. 7 Oule. 708,
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whether or not the solehnama was admissible in evidence. The
view ‘that has found favour with the lower Courts and alse
with Mr. Justice Sharfuddin, before whom the case came by
way of appeal in the first instance, has been that it was inad-
missible, and it is from the judgment confirming the decree
of the lower Appellate Court that the present appeal is pre-
ferred under clause 15 of the Letters Patent.

Before us it has been contended by the appellants that the
lower courts and Mr. Justice Sharfuddin ecommitted an error,
in so far as they held that the document and ifs terms had not
been proved ; and it has been contended that there was no
need for registration, first, because the terms were embodied in
a decree or order of the Court ; and, secondly, because the docu-
ment did not actually amount to a lease, but merely created a
right to obtain another document which, when executed, would
create an interest in land.

The first of these points is one of considerable interest, and
though two decisions of this Court in Birbhadra Rath v. Kal-
potaru Pande (1) and Gurdeo Singh v. Chandrikah Singh (2),
are opposed to the appellants’ contention, it certainly is worthy
of consideration whether the view that prevailed in Gobinde
Chandra Pal v. Dwarka Nath Pal (3) does not give a true ex-
position-of the decision of their Lordships of the Privy Council
in Pranal dwni v. Lakshmi Anni (4). In the view, however,
that 1 take of this caxe, it is unnecessary to decide that point,
because, in my opinion, the selehnama here does not amount
to a lease within the meaning of clause (d) of section 17 of
the Registration Act. On a fair reading of the document, 1
think that no immediate interest was created, there was no
present demise, and the document was merely an agresment to
create 5 lease on a future day,the terms of which were to be
defined by documents to be thereafter executed. The oase,
therefors, seems to me to fall within olause (%) of section 17 of
the Registration Act. This being so, I think the appellants
" have rightly contended before us that the document was

(1) (1905) 1 C. L. J. 388. (3) (1908) I. L. R. 85 Cale. 837.
{2) (1907) 1. T. R. 88 Cal. 10%. {4) (1809) I. L. R. 22 Mad. 508,
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admissible in evidence. The result of that view is that the
decree of the lower Appellate Court cannot be sustained. ~ We,
therefore, set aside that decree and the plaintiffs undertaking
to execute the requisite Aabuliyat, we direct defendants Nos.
1 and 2 to executea paifa in respect of two annas share of the
whole mauze in accordance with the terms of the solehnama,
and that the plaintiffs do therenpon recover from the defen-
dants possession of the property ; liberty will be reserved to the
plaintiffs to apply to us in case any difficulty arises in getting
the patta executed or otherwise.
Defendants Nos. 1 and 2 will pay the plaintiff’s costs

throughout.

Doss J. I agree.
g . ' Appeal allowed.

CRIMINAL REVISION.

Bejore Mr. Justice Harington and Mr. Justice Teunon.

ANU SHEIKH
v,
EMPEROR.*

Magisivate, transjer of—-1. )zq.uiry—--CO'niimccmce of inqguiry by another Mayisirate
without the examination of the witnesses de novs—-Criminal Procedure Code
(Act V of 1898) ss. 145, 350.

Bection 350 of the Crxmmal Procedure Code applies to an inquiry under
soction 143,

Where a Magistrate, who has commenced guch an inquiry, is transferred,
and the District Magistrate has made over the case to another Magistrate,
the latier has power, under sectiom 350 of the Code, to procesd with it
without examining the witnessee de novo.

Motiox.
A dispyte having arisen between the petitioner, Anu Sheikh,
the first party, and Jitu Sheikh and others, second party,

'Cnmmni Motion No. 625 of 1910, against, the, order of Nagendm C‘hwdru
Sem. Depity Magirtratd of Mymensingh, dated March 14, 1910



