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LETTERS PATENT APPEAL.

B efo n  S ir Lnwrenee H . J en M m , K .C J .E .,  C hief J m iice , and  
M r. Justice Doss.

PANCHANAE' BOSE
V.

CHANBI CUAnAN MISRA.*^

Lm ^e— U n regkkred  S dehnanm , adm isnbU ity in  evid ew e of— R egistration A ct  
{ I I I  o f  U 77 ) 8. 17, ch . {d) and {h).

A  soleknarm, b y  w!\ich no im m ediate interest in  im m ov eab le  p ro p e r ty  ia 
created , ajad w h ereby  there has been e o  dem ise, does n o t  am ou n t t-o a  ‘lease’ 
w ith in  the m eaning o f  clause (cZ) o f  s. 17 o f  the R eg istration  A c t ,  a n d  is 
m erely  an  agreem ent to  create a  lease on  a fu ture day.

Such a  d ocu m en t falls within clausa (h) o f  s. 17 o f th e In d ian  R eg istra tion  
A ct  an d  is adm issible in evidence w ith ou t registration,

A t f e a l  by the plaintiffs, Panckanan Bose and others.
The suit was for declaration of the plaintiffs’ right to a 

paffa in a four-anna share in the lands described in the schedule 
of the plaint, for recovery of possession after declaration of 
title and partition by metes and bounds and for other incidental 
reliefs. The ease of the plaintiffs was that, in a compromisd 
petition in a title suit No. 350 of 1903, defendants Nos. 1 and 2 
had agreed to settle with them two annas share of the Jiaszl and 
gora lands of maum Jamabuni by execution of a faWx in their 
favour. In the title suit a decree was mad In terras of the 
compromise-deed. The defendants having subs >quently refused 
to fulfil the agreement, this suit was brought. The defend­
ants Nos. I and 2 contended, mt&r aim, that the solAnarm 
made in title suit No, 350 of 1903 was not admissible in evidence 
for want of registration. The Court of first instance upheld 
the contention of the defendants and dismissed the suit. On 
appeal, the Subordinate Judge confirmed the decision of the 
Munsif. The plaintiffs preferred a second appeal to the High

♦Letters P atent A p peal N o. 100 o f  1809, in A p pea l from  A p p e lla te  D ecree , 
H o . 2858 o f  1907.
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Court, whlcli was Iieard by Sliarfuddin J., sitting singly. Tlw i»w 
jadgments of the Gourt-s below were again confirmed ; Iieiica PAMHAWAif 
this appeal under section 15 of the Charter. B ose 

t).
Ch&kdi
OfiE

Bahif Dimrkmiath MUra, for the appellants. The solehm-ma M isba .

Is admissibl© iii evidence, I contend. In the first place, as the 
mlenmnah was incorporated in the decree of the previoiis suit 
Ho. 350 of 1903, it did not require registration, although it dealt 
with knds ©xtraneom to the previous litigation of 1903. In 
th« second place, even if it be assumed that the solehmma- was 
not incorporate in the decree, as the agreement was to grant 
a patia- which, when executed, would create a rights it did not 
require registration under section 17, clause (k) of the Regis­
tration A ct: Bindesri Naik v» Gmiga Saran Sahu (!) and Prmml 
Amii Y .  LaksJmii Anni (2). The decisions m Birhliaim Rath 
v. Kalpata-m Panda (3) and Gurdeo Singh v. CkdTidrikah Singh 
(4) are inconsistent with the decision of the Judicial Com­
mittee in Pmnal Annies case (2). The decision of the Judicial 
Committee lay down no such limitation as is supposed in the 
-two Calcutta eases. The eases of Raghubmis Mani Sin^h v. 
M Aihir Singh (5) and Gobinda, Chandra Pal v. Dwarka Nath 
Pal (6) give a truer explanation of Praml Annina ease (2). 
Ab has been held by Mitra J., the lands outside the suit may 
be regarded a consideration for the compromise. The inclusion 
of the lands outside the suit in the decree did not render the 
decree ultra vires : Purna Chmdm Sarkar v. Nil MadhuA 
Nandi (7). On the other point, I  submit that the agreement 
in this case did not create any right to immoveable property, 
but simply created a right to obtain a paUa ; Pertap Chunder 
Ghoae V. Mohendmnath PurJeait (8), Ambim Prasad Dam v. 
Galsfaun (9), Gupta Narnin Das v. Bijoya Sundari DSya (10),

(1 ) (1897) I . L , R . 20 A ll. 1 7 1 ; (6 ) {1906) I . L . B . 28  A ll. 78.
L . ‘ B . 25 I . A . 9. (6 ) (1808) I . L . B .  35  Calc. 83T*

(2 ) (1899) L  L . R .  2 ?  Mad. 508; (7 ) (1901) 5 0 . W . N . 485.
L . B . 26 I .  A . 101. ■ (8 ) (1889) 1  L . R . 17 C alc. 2 9 1 ;

(3) (1 903 ) 1 a L, J . 388. L. B. 16 I- A. 233.
(4 ) (1907) I .  l i .  B .  36  Calc. 193. (9 ) .(1909) 13 0 . W . N . 326-

( m  ( i m )  2  d . W . 1ST. erra
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{ !} , BtirjorjiPurmmumMm Jiwmidas v. Dharsey Virfi 
Oimetji PantJmki v. Mnndmrfi Kui'erji (2).

Babu. KshettmmoMn Seti, for tlie respondents. The sdeh  ̂
nu m/2 was not included in the decree. Tli© decree made refer­
ence only to the lands in suit and did not incorporate tlie otlier 
provisionH. Even assuming that it was so incorporated, there 
wonki still be necessity for registration, as it purported to 
deal with lands outside the suit. I rely on the cases of Bir' 
bhmlra Batli- (S) and (hirdeo Bmgli (4), ' The Court has no JnriS“ 
diction under section 375 of the Code to pass a decree with 
regard to lands outside suit. The decision in Pranal Annfs 
case (5) is inconclusive on this question. On the other hand,

' the fact that their Lordships held that the razinama, reqwed 
registration rather helps my contention. With regard to the 
second point, I contend that the solek'nmna created the right to 
the land, and there remained only the formal exchange of patta 
and hohuliyat, Amhica Prosad Dass ŝ ease (6) is distinguish­
able, m there the agreements referred to a future time. I rely 
on Syed Siifdar Meza v, Amzad AU (7).

Bahii Dimrkmiath Mitra, in reply. All the Courts have 
proceeded on the footing that the soIeJinmna was incorporated 
in the decree and it is too late now to contend otherwise.

Chir. adv, mlt..

J e n k i n s  C.J. This case comes before us by way of second 
appeal, the suit being one by which the plaintiffs seek a de­
claration of their right to a patta in a four-arma share in the 
lands described in the schedule, for relief in respect of that 
four-aima share and for possession. The suit is based on a 
solehmina or agreement of compromise, by which the difference 
m a former suit, that is, suit No. 350 of 1903, were composed.

The defendants have objeoted to the plaintiff’s claim on 
several grounds, but on appeal the pnly point discussed hasten

(1 ) {1885) X  L . E . 10 B om . 101.
(2 ) (1880) I .  L . B . 5 B om . 148.
(31 (1 9 0 5 )1  a  h. J . S88.

(7 ) (1681) T. L . B .

(4 ) (1907) I . L . R  36  Cale. 193.
(5 ) (1809) L  22 M ad . 508,
(6 ) (1909), 13 0 .  W . N . 32S.
7 Dale, m l
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whetLer or not tlie sokJmmna was admissible in evidence. The 
Tiew has found favour with the lower Courts and also 
with Mr. Justice Sharfiiddin, before whom the case came by 
way «of appeal in the first instance, has been that it was inad­
missible, and it is from the judgment confirmiag the decree 
o! the lower Appellate Court that the present appeal is pre­
ferred under clause 15 of the Letters Patent.

Before us it has been cont«nded by the appellajits that the 
lower courts and BIr. Justice Sharfuddln committed an error, 
in so far as they held that the document and its teniis had not 
been proved; and it has been contended that there was no 
need for registration, first, because the terms were embodied In 
a decree or order of the Court; and, secondly, because the doen-' 
ment did not actually amount to a lease, but merely created a 
right to obtain another document which, when executed, would 
create an interest in land.

The first of these points is one of considerable interest, and 
though two decisions of this Court, in Birhhadra Math v. Kal- 
p&tam Panda (1) and Gurdeo Singh t. (Jlimiirhkali Singh (2),

opposed to the appellants* contention, it certainly is worthy 
of consideration whether the view that prevailed in Gdbinda 
CJwmdm Pal v. DwarJca Nath Pal (3) does not give a true ex­
position of the decision of their Lordships of the Privy Council 
in Praml Amii v. Lakshmi Amii (4), la the view, however, 
that I take of this ca«e, it is unnecessary to decide that point, 
because, in my opinion, the solehmma here does not amount 
to a lease mthin the meaning of clause {d) of section 17 of 
the Registration Act. On a fair reading of the document, I 
think that no immediate interest was created, there was no 
present demise, and the document was merely an agreement to 
create a lease on a future day, the terms of which were to be 
defined by documents to be thereafter executed. The case, 
therefore, seems tome to fall within clause (h) of section 17 of 
the Registration Act. This being so, I  think the appellants 
have lightly contended before us that the document wa.s
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J ENKINS
C.J.

(1) (1905) I  0 . h .  3. 888.
{2) {1B07) I. T,. B. m  Oal. 1»1

(3) (1908) I. L. B. 35 Calc. 887.
f4) CI839) r. h. B. 22 Mad. Sm.
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admissible in evidence. The result of that view is that the 
deer€€ of the lower Appellate Court cannot be sustained. ' We, 
therefor© y set aside that decree and the plaintiffs undertaking- 
to execute the requisite hahuliyat  ̂ we direGt defendants Hog.
1 and 2 to execute a patfa in respect of two annas share of the 
whole mauza in accordance mthtlie terms of the solehnmm^ 
and that the plaintiffs do thereupon recover from the defen­
dants possession of the property; liberty -vvill be reserved to the 
plaintiffs to apply to ns in case any difficulty arises in getting 
the paM executed or otherwise.

Defendants Nos. 1 and 2 'will pay the plaintiff*s costs 
throughout.

Doss J. I agree.
S, M. Appeal allowed.

CRIMINAL REVISION.

wio

Before Mr. Juatice Haringion and Mr. Justice Teunon,

ANU SHEIKH
V.

EOTEROR.=^

M agistrate, tram fer of— Imjiiiru— C m iin iiam e o j iw iu iry  by another M agisiraU  
wiihmtt the e.m m inatm i of the m tnessea de novo— Crim inal P rocedu re Code 
(A c t  F af m S ) ss. M S, S50.

Seetion 3fi0 of the Criminal Procedure Code applies to an inquiry under 
section 145»

W h m i  a Magistrate, who has commenpsd snch an inquiry, is transferred, 
and the Dfetrict Magistrate lias made o-rer the case to another Hagisteafce, 
til© latter has power  ̂ under section 350 o£ the Code  ̂ to proceed it
without exHxmmng the vritrxeisses de m m .

MOTlOlf.
A dlspxnte having arisen between the petitioner, Ann Sheikh, 

the first party  ̂ and Jitu Sheikh and others, second party,

. . *C&rii35iaai ^CotSon N o. -CSS o f  IQlOj againsfc the. order o f  l^ag^iidlra ^ a i id r a  
fifen. MagiBtratci p i  Mjoinpnmngh* dafcod M arch 14. igitt ‘


