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of section 29 of the Bengal Temiicy Act, then an enquiry 
should be directed wliich will bring to light the prevailing rate 
of rent paid bjr oeciipa.iiey rahjats for land of a similar descrip
tion and with similar advaiitagi^s in neighbouring Til!ag€?s.

The result then is that diBagreeing, as I do. with t!ie Judg
ment of }ilr. Justice Caspeisz, I hold that the decree of the 
lower Appellate Court was erroneoii.s, and should be set aside, 
and the cawo should be sent ba.f*k to the I'̂ fiin̂ if for reheai’ing 
in tile light of tlieB« remarks.

The appellantH will get tlieir costs in tlio High Ccmrt, that 
iy to say, the costs eojineeted witli the liearing before Mr. Jus
tice Caspersz and before thiri I'jeneli. The eost.s in the lower 
Courts will abide the result.

This judgment wii! go Tern the other two appealn.
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Boss J. I agree.
Appeal allowed ; case remanded.
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P ii in i Tenure— Putni Eegiilation ( F I J I  of 1819), s. 17, c l  {e}— Arrears of rent—  
—■Arrears previous to the current year for which Me sale tools place—Permnal 
debi— Bengal Tenancy Act (V l l I  of 1885) s. 65— First Charge.

Under the Putni Bsgulation, VIII of 1819, s. 17, cl. (c), where the arreats 
of rent claimed are for balances due for periods prior to the ctirrent year for 
whieh the arrears are due when the sale is held in th© middle of th© y w , or 
prior to the year preceding if the sale be held at the commeneement of the 
following year, these balances mvist be treated as personal debts recoverabJ©

* Appeal from. Appellate Decree, No. 1251 of 1908, agaiim the deisse© of 
F. S. Hamilton, District Judge of Purneah, dated March 6,1908, coafirming the 
decree of Nogendra Nath Subordinate Judge of Purneah, dated Sept. 16, 
1907
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under the ordinary procedure for recovery of debts, and not as rents recover
able under the provisions of the Tenancy law, and tliat in such a case the 
provisions of section 65 of the Bengal Tenancy Act would not have any appli- 
eation.

Peary Mohan Mulcliopadhya v. Sreeram Ghandra Bose (1), commented on 
and distinguished.

S e c o n d  A p p e a l  b y  th e  p la in t iffs , Jagannatli a n d  o th e r s .
This appeal arose out of a suit brought by the plaintiffs 

against the defendants to recover a certain sum of money as the 
surplus sale-proceeds of the 2̂ utni melial named Kalughat. The 
ancestor of the defendants second party, one Rahaman Buksh, 
hold this piitni mehal under defendants first party. Rahaman 
Buksh mortgaged the 'putni to the ancestor of the plaintiffs by a 
bond, dated the 3rd of December 1897. On the 8th of March 
1905, the putni mehal was sold in execution of the mortgage 
decree which the ancestors of the plaintiffs had obtained, and 
was purchased by them. The sale was confirmed on the 15th 
of May 1905, Meanwhile, the putni rent due to defendants 
first party for 1S12 M. S. having fallen into arrears  ̂the zemin
dars brought the putni to sale under Regulation V I I I  of 1819, 
on the 15th of May 1905 (1st of Jeyt 1313 M. S .) . After 
deducting tlie amount due as rent for 1312 M. S., there wavS 
a surplus of Rs. 1,011-5, which was kept in the name of defend
ants second party. The plaintiffs applied to get that money, 
but their application was refused. They brought a suit against 
the defendants first party for declaration of title and for recovery 
of the said money. The suit was decreed on the 8th of August 
1905, The defendants first party brought a suit for the rent 
of the putni mehul for the period prior to 1312 M. S., in the 
court of the Munsif at Kjshenganj, and had got the money 
attached before Judgment. Later on they obtained a decree. 
The plaintiffs endeayoured to execute their decree, but found 
that defendants first party had attached the money. The plain
tiffs then moved the District Judge to issue a notice against the 
defendants first party. On the 20th of December 1905, it was 
decided that the latter was entitled to a rateable distribution 
along with the plaintiffs. They appealed to the High Court

(1) (1902) 6 C. w . N. 794.



against this order, and tlie appeal waB dismissed on the gromid iQto 
tliatr no appeai lay. Hence this suit was brought h j the |>iaiiitiffs. Jagaknaxr

The defeadaiits pleaded, inter aim-, that the surphis sale- mohictow 
proceeds were entirety due to them and not to the plahitiffs, seikza. 
as the rents for which these defendants liad obtained the decree 
was the first charge on the jmlm mehah

The Court of first iiistaiic© holding that the plaintiifs were 
not entitled to any part of th(? surplus sale-proeeeds before tiio 
amount, due to the landlord defendants were paid, gave the 
plaintiffs a decree for the sum which was left after payment to 
the landlords. On appeal, the learned District Judge affirmed 
the decission of the first Court, on the ground that, “ under 
section 17, clause (5) of Regulation VIII, the pufnidar in entitted 
to the balance o! the sale-proeetxfe, provided that the sale he 
at the commencement of tlie year following that for the rent 
of ■which the jmtm is brought to sâ le. The sale took place on 
the 1st Jeyt 1313 M. S, (I5th May' 1905), that is to say, on the 
first day of the second month of the Mulki year which begins 
from Bysaok.*’

Against that decision the plaintiffs appealed to the High 
Court.

Babu NaU'nhmijan GMfterjee (with him Bahu Nan/M Lai 
Bamrjee), for the appellants. The Court below has put a 
wrong construction iipon the provisions of section 17, olaase 
{e) of Regulation ¥111 of 1819. The zemindar is not entitled 
to got tho former balance, i.e.̂  any balance prior to the period 
for which the sale nnder the Putni Regulation took plaeoj from 
the proceeds of the sale. Siioh balance is a mere personal debfc 
of the ialuMm% and must be reoovered in the same way as 
other debts by a regular suit. The zemindar has no charge 
H|K)ii the snrplus sale-proceeds. The mortgaged property 
hâ Ting been sold nnder Begulation YIII of 1819 for airears 
of. rent, the mortgage lien tinder section 73 of the Transfer of 
Property Act was transferred to the snrphis sale-proceeds, and 
the plaintiffs were entitled to the sale.

Bahu Batis OTmndra Qlmse {fot Sdbu Hem-eMlra Nath Sen)  ̂
for the respondents. The zemindar had a charge over the
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surplus sak-proceeds. No doubt tiie decree was for the balance 
of the period prior to tlie year for which the 'putni  ̂sale 
took place, and it might be a mere personal debt which could 
not be summarily recovered under the procedure prescribed 
by the Putni Regulation, yet it might be a charge on the taluk, 
and the ialuhmight be sold subject to it. Section 65 of the 
Bengal Tenancy Act applies to the case. There is no conflict 
between section 65 of the Act and section 17, clause (c) of the 
Putni Regulation: Peary Mohan MuTcJiopadhya v. Sreeram 
Chandra Bose (1). That being so, the plaintiffs are not entitled 
to the surplus sale-proceeds.

JBahii NaUniranjan Chatterjee, in reply.

B e e t t  a¥d Sharfuddin^ JJ. The ancestors of the present 
appellants held a mortgage, dated the 19th Aghrayan 1305 
M. S. (3rd December 1897), executed in their favour by one 
Rahaman Buksh, the ancestor of the defendants second party, 
by which the putni mehal Kalughat was hypothecated for 
payment of a debt. The ancestors of the appellants brought 
a suit on the mortgage bond to recover the debt, and obtained 
a, decree, and, in execution of that decree, the putni mehal 
was put up to sale and was purcliased by them on the 8th 
March 1905. The sale was confirmed on the 15th May 1905, 
Meanwhile, the rent due on the 'putni by the defendants second 
party to the defendants first-party, the zemindars, for the year 
1312 M. S. had fallen into arrears, and, in consequence, the 
defendants first party brought the putni to sale under Regula
tion VIII of 1819 on the 15th May 1905. The putni was sold, 
and, after deducting the amount due as rent for 1312, there 
remained a surplus of Rs. 1,011-5 which was kept in deposit in 
the names of the defendants second party. The present suit 
was brought by the plaintiffs appellants to recover that sum 
of money as representing the property which had been pur
chased by their ancestors in the execution of the decree ob  ̂
tained on their mortgage. Under the provisions of section 73 of 
the Transfer of Property Act, the charge which the mortgagees

(1) (1902) 0 C. W. N. 794.



had on the patni meJial was transferred after the sale to the IQIQ 
sale-proceeds, and the plaintiffs, therefore, claimed to bo J a g a n n a t h  

entitled to tho sum of lls. 1,011-5, aa representing the chargo mohivddin 
which they had under their mortgage, and tho property they Mutzi. 
had purchased under their decree. "Wlien tho plaintiffs went 
to execute their decroc, they found that the defendants first 
party, the landlords, had attached the money in execution of 
a decree obtained by them for rent due in respect of the <putni 
mehal for a period prior to 1312. The plaintiffs’ case was that 
the defendants first party had no right to attach that sum of 
money for tho an-ears duo prior to 1312.

The Court of first instance gave the plaintifls a docrco for 
Rs. 99-5, being the balance out of Rs. 1,011-5 which remainod 
after deducting the sum claimed by the defendants first party 
as rent due to them for the period prior to 1312. The plaintiffs 
appealed to the lower Appellate Court, but the appeal was 
dismissed. The plaintiffs have now appealed to this Court.

The fii’st question which we have to decide is whether the 
learned Judge was right in the interpretation which he has 
placed on section 17, clause {3) of Regulation VIII of 1819̂  
the Putni Regulation. The learned Judge appears to have 
held that, under section 17, clause (3) of Regulation VIII 
of 1819, the zemindars are entitled to the balance of the sale 
proceeds, because the arrears were due for a year preceding the 
year for the arrears of which proceedings had been taken imder 
the Putni Regulation. That, liowever, does not appear to us 
to be a correct interpretation of the section. The section dis
tinctly provides that “ no former balances, beyond those of the 
current year (or of that immediately expired, if the sale be at 
the commencement of the followmg year), shall be included in 
the demand to be thus satisfied. Such antecedent balances, 
if the zemindar shall have omitted to avail himself of the pro
cess within his reach for having them satisfied at the time, 
will have become, in fact, mere personal debts of the individual 
taluhdar, and must be recovered in tho same way as other debts 
by a regular suit in the Court.”  Section 17, it maybe men
tioned, lays down the rules for the disposal of the proceeds
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1910 of any sale made under the rules in tins Begulation. In our 
jAGSyrA.TH opinion, it is clear that, under tlie terms of clause (5) of section 

17 of the Putiii Regulation, the landlords had no right to have 
tlie arrears of rent due for a period prior to 1312 paid out 
of t'he proceeds of the sale of the 2>utni mehal. It has, howeyer, 
been contended that,-under section 65 of the Bengal Tenancy 
Act, the landlords have the first charge on the tenure, and 
that, in consequence, they are entitled to priority over the 
plaintiffs in recovering the money due as rent under that 
charge. For the appellants, it has been argued that section 
65 of the Bengal Tenancy Act cannot be held to give to the 
landlords the first charge on the sale-proceeds of a ^mtni mehal 
for arrears of rent due beyond those of the current year in 
which the sale took place, or of the year "which had expired 
if the sale took place at the commencement of the following 
year, inasmuch as, mider the provisions of section 17 of 
Begulation YIII of 1819, such antecedent balances are expre>ssly 
declared to be recoverable only as personal debts of the land
lord, In our opinion this view is correct, and, as we Interpret 
section 17 of Regulation VIII of 1819, section 65 of the 
Bengal Tenancy Act gave to the defendants first party, the 
landlords, no right to recover the rent for the years previous 
to 1312 as being the first charge on the sale-proceeds.

It has, ho^vever, been argued on behalf of the appellants 
that a different view has been taken by this Court in the case 
of Peary Molmn Miikhopadhya v. Sreemm Chandra Bose (1). 
There the learned Judges expressed the opinion that there was 
no conflict between section 6o of the Bengal Tenancy Act and 
section 17, clause (5) of the Putni Regulation. The facts of 
that case are different from those of the present case, in that, 
in the case referred to, the purchaser of the putni taluh had 
purchased it in execution of a rent decree, whereas, in the pre-̂  
sent case, th e taluh was sold under the provisions of Regulation 
VIII of 1819. That case, therefore,, can have no application 
to the present case. But we may observe at the same time that 
we regret we are unable to agree with the learned Judges who

CD (1902) 0 a . W. N. 794
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1910decided that ease in holding that there is no confiiet bet%Teeii 
section 65 of the Bengal Tenancy Act and sectloa 17, clause Jagans-ath 
(tS) of Eegula.tion VIII of 1S19. In our opinion, in.  ̂ case like Mohicbbin'
tlitv present j whefe the aTrea-rs of rent claimed are for balaiiees 
due, as explained in sec.tioii 17 of the Putni Eegulation, for 
■periods prior to the current year for whioh-the arrears are diio 
when the sale is held in the middle of the year, or prior to the 
year preceding if the sale be held at the commencement of 
the following year, these balances must l,>e treated as pei’sonal 
dehts recoverable under the ordinaij" procedure for recovery 
of debtsj and not a-s rents recoverable under the provisions of 
the tenancy law, and that, in such a case, the provisions of 
section 65 of the Bengal Tcnancy Act would not have any 
application. We, therefore, hold, disagreeing r̂ith both the 
lower Courts, that the plaintiffs are entitled to claim the sur
plus sale-procoeds as representing the mortgage debt due to 
them and the property which they had purchased in execution 
of the mortgage decree, and that the defendants first party, 
the landlords, have no right to recover from these sale-proceods 
the previous balances of rent as being a first charge on those 
proceeds. The result, therefore, is that the appeal is decreed, 
the Judgments and decrees of both the lower Courts are set 
aside, and the* plaintiffs* suit is decreed with costs against the 
defendants first party hi all the Courts.

A p jm l alloivtd*
s .  C. G.


