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it w(ks a clear ease as the learned counsel ■̂ roiiicl Imve us hold. 
In any case, it is impossil>le to say that the proseeution ot the 
five, petitioners for taking parfc in this tmnsaetkm would b© 
unreasonable in view of what happened, though the tJiree 
persons were acquitted. The five petitioiifĉ rs were Jiot charged 
of abetting aii offeiiec, which it ha» been foiuid had not been 
eominitted. There is no reason for supposing tliat in thet 
learned Judge’s jtidgiiient the riot did not take place which 
resulted hi thc‘ death of one man. The resiilr, therefore, is 
that this reforejice must be di'^eharged, and the order of the 
District .Magistrate must .stand.

___  Ikitrcnce d/scharijed.K. H. M.
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Lessor and lessee-—Tram!er by lessee—L iab ility  of lessee to paij rant a/ler 
transfer—P riv ity  of estate—Transfer of Property {IV  of 18S2) s. 108.

Tiic duration of lialSiiity of a lessee to  pay rent to the lessor Ia«ts as long 
as his estate remains in hi? poa^ession and no longer; anti after an assigiiBient 
of tile lease, the privity of estate between him and tlie le.>?sor ceases, and 
the assignee becomes liable for the rent.

Second A p p e a l by the defendant Ho. 1, Mr. R. B. Mehta.
This appeal arose out of an action brought by the plaintiffs 

to recover rent and royalties due for certain coal lands. The 
plauitilfs alleged that these lands were originally leased out to 
a certain Banamali Banerjee by a poiki, dated 23rd November 
1895, _ The defendant No. 1, un the 19th September' 
purchased the twelve annas share in the,property in execution

• * Appeal from Appellate Deere©; No. 2262 of-I907i against tho-decree of 
W. H. Vincent, Judicial Commissioner of Chofa J^agpur, dated Jnly 22,- 19Q7., 
affirming' thedecrefs of MahtTn Chandra Cihoso, Rubordmate Judge of PnriiUa. 
dated Oqfe. 'Zn. I90fi.



1910 of a decree. It appeared that lie (defendant No. 1) transferred
Mekta it to defendant No, 2, and the remaining four aimas share passed

Ga)U5HAR defendants 3 to 6. The i:>resent suit was against all the de- 
fendants for the rents for the years 1312 B. S., and for royalties 
from 1st of By sack 1310 to Oheyt 1312,

The defendant No. 1 denied all liability to pay rent claimed, 
on the ground that his liability ceased after the sale of his 
interest to the defendant No. 2.

The Court of first instance having overruled the objection 
of defendant No. 1, decreed the plaintiffs’ suit. On appeal, the 
decision of the Court of first instance was affirmed by the 
learned Judicial Commissioner of Chota Nagpur.

Against this decision defendant No. 1 appealed to the High 
Court.

Dr. Raslihehary Ghosh (with him Bahu 3Ianmatha NatJi 
M'lihherjee), for the appellant. The cases of Sasi BJiushun 
Balia V . Tara Lai Singh Deo Bahadur (1) and KimJiamijan v. 
Anjelu (2) cited in tlie judgment of the Judicial Commissioner, 
have no application. They refer to the case of the lessee and 
assignee of his interest. They do not refer to a case when 
there is an assignment from the assignee of the original lessee. 
The defendant No. 1 is an assignee from the original lessee, 
but he has transferred his interest to defendant No. 2, Sec­
tion 108, clause (/) of the Transfer of Property Act is quite 
clear. The original lessee is liable as well as the defendant No. 
2, but not defendant No. 1 : see also Foa on Landlord and 
Tenant, p. 427.

Balii Joy Go pal Ghosh, for the respondent. Here the Judi­
cial Commissioner has found that the defendant No. 1 by his 
conduct has accepted the position and become subject to 
exactly the same liabilities which the original lessee was subject 
to. The previous decree of 1902 for rent against the defendant 
No. 1 determines the rights of the parties under the lease. The 
defendant No. 1 has given no evidence against it, and he is 
liable for the rent.
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(i) 11895) I. L. E. 22 Calc. 404. (2) (1889) I. L. R. 17 Mad. 296.



Brett akd Sharfudbin JJ. This ap}>ea.l arises out of a 
case wMcii appears to have been disposed of iii both the lower M e h t a

Courts on the pleadings of the parties. The plaintiff sued to qadamar 
reeover rents and royalties in respect of certain coal lands which 
had been originally leased out to one Banwari Lai Banerjoe by 
a lease, dated the 23rd November 1895. Subsecj[iiently, on the 
19th September 1899, a twelve-anna share in the property passed 
io defendant No. 1 at a sate in exee.ntion of a d-ecree. The 
defendant Ko. 1, in his mitten statement, alleged that on the 
19th May 1905, he, by a registered conveyance, transferred his 
interest in the twelve-anna share to defendant No. 2. It also 
appears from the Judgments of the lower Courts that the 
plaintiffs admitted that subsequent to that transft̂ r they re­
ceived renl.s foi' from (iefen.danl̂  Ko. 2. The present suit 
was Ijrought. to recover from defendants Nos. 1 a.nd 2 the rent 
and royalties for the year 1312. Defendant No. 1 denied all 
liability for this rent, on the ground that his liability for rent 
ceased after the sale in 190S of his interest to defendant No. 2.
Both the lower Conrts have held that defendant No. 1 is 
liable. Defendant No. 1 has appealed to this Coiirt.

The groiinds on which the lower ConrtB seemed to have 
based their decisions are that in 1902 a suit was brought by the 
plaintiifs for arrears of rent, and a decree was obtained by 
them against defendant No. 1, and from this fact it is concluded 
that, because in that suit the plaintiffs succeeded in recovering 
rents from defendant No, 1, the relationship of landlord and 
tenant between them must be held to have been then estab­
lished, and in consequence the onus in the present suit imts on 
defendant No. 1 to prove that that relationship has been subee- 
quently brought to an end. The lower Appellate Court was 
further of opinion that under the provisions of section 108 of the 
Transfer of Property Act defendant No. 1 was still liable for 
the rent as lessee, in spite of the fact that he had transferred 
his interest in the lands to defendant No. 2.

In our opinion, the view taken by the lower Courts cannot 
be maintained. Clearly in 1902 defendant No, 1 was the trans­
feree in possession y and as such there was a privity of estate
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191*0 between him  and the plaintiffs, and on the basis of th at privity

M ehta the plaintiffs were entitled to  recover rent in that suit from  him .

GadIdhah But in the year for which the present rent is claimed that privity 
had been determined by the conveyance to defendant No. 2. 
In these circumstances the plaintiff is certainly not in law 
entitled to recover rent from defendant No. 1. The section of 
the Transfer of Property Act on which the learned Judge relies 
supportB the view contrary to that w-liich he has adopted. That 
section, in clause (j), states that “ the lessee transfer abso­
lutely, or by way of mortgage or sub-lease, the whole or any 
part of his intemt in the property, and any transferee of such 
interest or part may again transfer it.”  The clause goes on to 
gay that the “ lessee shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities attaching to the 
lease.”  The section expressly lays down the Habilities of the 
original lessee as distinguished from the Habihties of the sub- 
seq[uent transferee. In the present case the liability for rent 
under the provisions of that section would still attach to the 
original lessee and also to the present transferee, defendant No, 
2, in possession. The duration of the liability in a case hke the 
present, as between the lessor and the assignee, is clearly set out 
in his Treatise on the Law of Landlord and Tenant by Foa at 
page 427. The author points out that “ the liability of the 
assignee to the lessor being founded wholly upon privity of 
estate—and each successive assignee stands in this respect upon 
the same footmg—it obtains as long as his estate lasts, and no 
longer.”  It is clear, therefore, that after defendant No. 1, the 
assignee had transferred his interest in the land to defendant 
No. 2, the privity of estate between him and the lessor ceased. 
In these circumstances, we are of opinion that the view taken 
by both the lower Courts is incorrect, and that their judgments 
and decrees must be modified. We accordingly decree the 
apj)eal and modify the judgments and decrees of both the lower 
Courts, and direct that the suit as against defendant No. 1 be 
dismissed with costs in all the Courts. So far as defendant No. 2 
and the other defendants are concerned the decree is confirmed.
a. 0. o, Af'peal allow^-
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