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APPELLATE CIVIL.

Before Mr. Justice Mookerfee and Mr. Justice Ten non.
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Title, suit for— Partition— Jurisdiction o; Civil Court— PertnuneM tenure—- 
Estates Partition Act (Beny. V III  of 1876) as. 7, 111, 149.

The plaiutifis and the defendants were co-owners of a c&i'tain taluh. In 
the course of proceedings under the Estates Partition Act (Beng. VIII of 1876), 
the plaintiff raised a claim to a 7niras, or permanent tenure, in respect of cer
tain lands comprised in the said taliik. The Revenue Officer held in favour
of the defendants that the plaintiff’s title to the mims was not established. 
Thereupon, the plaintiff sought relief in the Civil Court, asking that his title 
to the miraa be declaxed. The contention raised on behalf of the defendants 
appellants was that the order of the Revonue Officer was made under & 111 
of the said Act, and that the suit was not maintainable by reason of s. 149 of 
the same A c t :—

Held, that s. I l l  of the Act provided for cases of permanent intermediate 
tenures, and prescribed the mode in whicli partition was to take place when 
the fact of such permanent tenures was established, and liad no application 
to the present case; and that a suit for declaration of title to the permanent 
tenure was maintainable, the object of s. 149 being not to exclude the juris
diction oi the Civil Court in matters which involved a CjUestion of title.

Ananda Kisliore Ghoiodhry v. Daije Thahurcdn (1), referred to.
Held, further, that if in the course of a partition proceeding under Bengal 

Act VIII of 1876, any question arose as to the extent or otherwise of the 
tenure, the tenuve-holder not being a party to the proceedings, he was not 
affected in any manner by the decision which might be arrived at by the 
revenue authorities for the purpose of partition between the proprietors. It 
■would be unreasonable to hold that a party who appeared before the re%'enue 
authorities in Ms character as a proprietor should be finally conckided by a 
decision upon, a question of title, which would not have been binding upon 
him, if he had been a stranger to the proceedings.

Where the tenant based his title to the permanent tenure on the existence 
of the tenure for 75 years and more, prior to the institution of his suit for 
declaration of his title, and on his purchase and possession from the date

* Appeal fi-oiii Aijpeilat© Deeres, Ho. 1044 of 1907, against the decree of 
Durga Charan Sen, Subordinate Judge of Dacca, dated Feb. 25, 1907, aflSrnl- 
ing the decree of Siddheswar Chakrabarti, Munsif of Manikgunge, dated Feb» 
37, IB03.

11) (1909) I. L. K  36 Calc. 726.



of liis pnreliase up to the date of the partition proceedings iHuler the Bntates iSlfl 
Partition Act : ^

Held, that under the circumstances the tenancy was a permanent one, Nate
Nilratan 3Iandal r. Immil Khan (1), Naha Kumnri Dehi v. BeJiari Lai Sen t-HOWBHEY

(2) referred fco.
Abdul Waked Kh-an v* Shahil-a Bihi (3), distinguished. NabatkBoy
Tlie only effect of sneh a decree is to dacicli? that tha teiiiire is permanent, CaowDHEY. 

and the cniestion as to whether the rent is or is not fixed in perpetuity is 
left open for decision in a suit properly framed for tho purpose.

Secoxi) Appeal by tlie cieiendanrH, Janaki N’ath Cliowdliry 
and others.

The facts are as Tlie Kali N'araiii Roy
Cliowdliry, and the defoiidaiits wero the co-owners of a eertain 
taluk̂  with respect- to which partition proceedings were insti
tuted under the Estates Partition Act (Beng. VIII of 1876). In 
the course of these proctu'ding:  ̂ the plaintift’ set u|» his titlo to 
a x ôrtion of tho lands comprised in the said taluh as mirasdar 
or permanent tennre-hoider. The defendants disputed this 
title, and the Collector held that the mims was not established.
Thereuponj the plaintiff brought a suit against the defendants 
in the Civil Court for declaration of his title to the inirm, and in 
support of his contention based his title to the tenure as a per
manent tenure-liolder oti the existence of tho tenure for 75 
years a.nd more prior to the present suit. He further contended 
that he had purchased the tenure from an Indigo concern in 
1879, and though a Buit was in..stituted against the plaintiff by 
the proprietors in respect of a raii/ati holding purchased by him 
at the same time from tho Indigo eoneern, and a decree for 
ejectment was macle in 1880 in favour of the proprietors against 
the plaintiff in respect of the raiijati holding, the plaintiff had 
remained in undisturbed possession from the date of Ms pur
chase up to the time when, in the p̂ artition proceedings, the 
existence of his tenure was denied by Im co-sharers, the defen
dants.

The Court of first instance decreed the plaintiff’s suit in 
his favour. The defendants appealed, with the result that
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1910 the Subordinate Judge lield that the suit was barred under the 
Limitation Act, Schedule II, Art. U. On appeal to the High 

Cŝ vmmr Court this decision was set aside, and the suit was remanded to
». the Subordinate Judge, who affirmed the decision of the Court

N ailviu R o y  of Jirst instance. ‘Whereupon, three of the defendants appealed 
Chowohbv. High Court, contending that the order of the Revenue

Officer was made under section 11 of the Estates Partition Act, 
and that the suit was not maintainable by reason of the provi
sions of section 149 of the same Act, and further, that the facts 
found were not sufficient to justify the inference that the tenure 
alleged by the plaintiff was of a permanent character and ex
tended over the whole of the land in dispute.

Babu Jogesh Chandra Boy (with him Bahi Haran Chandra 
Bamrjee), for the appellants. In the proceedings before the 
Bevenue Officer, the permanency of the tenure with respect to 
certain lands was alleged by the plaintiff to be existent, but 
was held by .the officer as not established ; so that there was 
no permanent tenure existing at the time of the plaintiff’s suit. 
The plaintiff, therefore, is not entitled to come to the Civil 
Court and ask for declaration of his title with respect to such 
tenure after this decision of the Revenue Court. Section 111 
of the Estates Partition Act is conclusive against him. Fur
thermore, his suit is barred by section 149 of the same Act. As 
regards the permanent character of the tenure existing or not, 
with reference to the lands in suit, the question is a mixed one 
of law and fact. The tenure is not of a permanent character. 
The absence of documents declaring such lands a permanent 
tenure is admitted, and, further, the defendants have denied 
the existence of the tenancy; moreover, there was no re
cognition of the tenancy by them in the rent receipts produced 
on behalf of the plaintiff. If it be maintained that the defen
dants acquiesced in the plaintiff erecting permanent structures, 
such acquiescence merely does not establish the permanent 
character of the tenure. The onus is, therefore, on the plaintiff 
to show not only that the tenure was permanent, but, in order 
tp be permanent, that its botmdaries should have been defined
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and its rent fixed in perpetuity. The facts found here are IQin
insufficient for inferring tliat tli© land was a permanent liolding. .fANAKi
Permanency can only be attributable to the aofcual land cumvDHRy
occupied by the pucca stinietures. As to how far the period 
of existence of the temire and the erection of pucm structures Xabais Roy 
thereon would aid in esfcabhsliing the permanency or otherwise 
of the tenure, see Upendra Kri-shm 2Iandal v. I&nmil Khmi 
Mahomed (1), Naba Kiumri BeM v. BeJimi Lai Sen {2), Abdui 
Wahid Khan v. SJialiiha Bibi (3), Promimio Goomaree JDehea 
V. Sheikh Riitton Bejary (4), Gungcidhiir SMkdar y .  Ayimuddin 
Shah Biswas {5). Beni Mam v. Kumkiu Lull (6), MaJiim CJiandm 
Sarkar v. Anil Bandhu Adkimrij (7).

Mr. B. Chakmvarti (with Mm Bahu Baikuntha Nath JDâ ), for 
the respondent, was called upon to address the Court only on 
the question whether, on the evidence, the respondent had the 
ridit to hold the land at a fixed rate of rent.

M o o k e k je b  a n d  T e u t o n  JJ. The plaintiff respondent 
commenced the action out of which this appeal arises for 
declaration of his title as a immBdar in respect of five Miadas 
and fifteen /jwfe of land. The plaintiff and the defendants are 
co-ouTiers of a takik mtliin which the disputed land is com
prised. The fii’st and the third defendants are proprietors of 
the superior interest to the extent of four annas; the second 
defendant omis another four annas; the fifth and tho sixth 
defendants claim four annas, and the remaining four annas 
belong to the plaintiff and the fourth defendant. In the course 
of proceedings for partition of the estate by the Eevenue 
authorities under Act VIII of 1876j the plaintiff alleged that 
ho was in occupation of the disputed land not as proprietor, 
but as mimsdar under the entire body of landlords. This 
allegation was challenged by the co-proprietors of the plaintiff} 
and the result was a summary investigation by the Collector,

(1) (lyo-i) I. L. B. Calf. 41.
(2) (1907) I. L. B. 34 Cale. 902.
(3) (1803) I. L.. p. 21 Calc. 496.
i4) I. 1-. B. » Call*. 6tKK

(5) ,(1«82) I. L. B. 8 Calc. 900.
(6) (1899) I. L. B. 21 All. 490 j

L .'B .2ai. A. 58.
(7.1 (1B<>!>) 9 C. L. J, 305.,



IĴ IO who came to the conclusion tliat tlie ■miras set up by tli© plam-
jiNAKr tif! was not established. The plaintiff, thereupon, oonimenoed

C,io\rDHRr action for declaration of the alleged miras title, and iie lias 
met with varvinff fortune in the course of the litigation. The7\am .. c? o

NAR.«NKoy Court of first instance made a decree in his favour. Upon
appeal, the fSuborduiate Judge came to the conclusion that the 
suit was barred by hmitation iiiider Art. 14 of the second 
schedule of the Limitation Act. Tiiics decision was subsecjuently 
set aside by this Court on the ground that the suit was not one 
to set aside any order of a Reyenue Officer within the meanin.g 
of that Article. On remand, the Subordinate Judge fomid on 
the merits in favour of the plaintiff and affirmed the decision 
of the Court of first instance. Three of the defendants have 
appealed to this Court, and on their behalf the decision of the 
K!5ubordinate Judge has been assailed on two grounds ; namely, 
jmst, that the suit is not niaintamable by reason of the provi
sions of section 149 of the Estates Partition Act (VIII of 1876, 
B. C .); and, secondly, that the facts found are not sufficient to 
justify the inference that the tenure alleged by the plaintiff 
was of a permanent character ajid extended over tlie whole of 
the land in dispute.

Id Hupport of the fir,st contention, reliance has been placed 
upon section 111 of Act VIII of 1876 as the section under which 
the order of the revenue authorities W'asmade. In our opinion, 
there is no foundation wliatever for thi.s contention ; section 149 
provides that no order of a Revenue Officer made under Part 
IV, V, VI, VII, VIII or IX  shall be liable to be contested or 
set aside by a suit in any Court or in any manner other than 
that expressly provided in that Act. The learned vakil for 
the appellant has suggested that the order of the Revenue 
Officer j holding that the tenure set up by the plaintiff had no 
existence, was made under section 111 which is comprised in 
Part VIII of the Acc. Section 111 provides for cases of per
manent intermediate tenm*es, and prescribes the mod© in which 
partition is to take place when the fact of such permanent 
tenures is established. The section lays down that whenever 
t-be Deputy  ̂ Collocutor shall find in the parent estate any lands

INDIAN LAW PvEPORl\S. [VOL. XXXVtt



wliicli are held at a fixed rent, or a other periiian'snt
mtermediate tenure falling inthin exception 2 or 3 of section Jakaki

N'a t h7, tlie Deputy Collector is to take certain action. IVlien we Chowdhey 
turn to section 7, it becomes obvious that exception 2 has no 
possible application, 'llie only provisidii whic.h can hax̂ 'e any Naramt Boy 
application to the present ease is the third exception, which 
provides as follows : “  If any land is held on a tenure which, 
although not protected iia aforesaid, is admitted by all the 
recorded proprietors of the estate to be a permanent teniu’e 
created by all the proprietors of the estate, subject oiiiy to tlio 
payment of an amount of rent fixed in perpotuity, and of such 
a nature that the rent thereof is not liable to be eiiliaiioed under 
any cire.unistances Ity tlie proprietor of the said estate, or any 
]:)erson deriving liis title from such proprietors, the rent payable 
by the liolder of sucli tenure (’ivhetlier he be known as tahikdar, 
piitnidar, inukararidar, or by any other designation) shall be 
deemed to be the rental of such land/’ It is obviouB, from the 
phraseology of this exception, that it is apj)Hcabl© only to cases 
where the existence of the tenure is admitted by all the re
corded proprietors of the estate, and it is by common consent 
allowed to be a permanent tenure subject to payuient of rent 
fixed in perpetuity. In the case before us, it is not admitted 
at all that there is a permanent tenure, much less is it admitt-ed 
that the rent of the tenure is fixed in per|>etuity. It is clear, 
therefore, that section 111 has no application. There is, 
how'eyer, another consideration which proves cojiclusively that 
section 111 cannot possibly apply. The Deputy Collector has 
authority to take action under section 111 only when he finds 
that in the parent estate there are situate lands held at a fixed 
rent. If the Deputy Collector finds that there is no such tenure 
as is alleged by one of the parties, he cannot take action under 
section 111. The order of the Deputy Collector, therefore, iii the 
present case cannot be treated as one made under section HI.

It has next been sought to be argued upon general principles 
that as there has been a decision by the revenue authorities 
against the plaintiff as to the reality and extent of this tenure, 
it is not ojion to the plaiutitf to hare tho matt or i'€a.g?tated in a
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Ch o w d h b y .

1910 CiTii Court. No autliority lias been shown in support of this
ji^rKi proposition. On the other hand, there are obvious and weighty

Chowmuy reasons upon which such a contention ought to be overruled.
kI’u is manifest that if, in the course of a partition proceeding

Nabain Roy under Act VIII of 1876, any question arises as to the extent 
or otherwise of the tenure, as the tenure-holder is not a party 
to the proceedings, he is not affected in any manner by the 
decision which may be arrived at by the revenue authorities 
for the purposes of partition between the proprietors. It is 
merely an accident that, in the case before us, the tenure is set 
up by a person who is also a proprietor and is a party to the 
proceedings in that character. It ŵ ould, in our opinion, be 
unreasonable to hold that a party who has appeared before tbe
revenue authorities in his character as a proprietor, should bo
finally concluded by a decision upon a question of title, which 
would not have been binding upon him if he had been a stranger 
to the proceedings. The learned vakil for the appellant has 
suggested that section 149 bars a suit of this description ; but 
this contention is obviously unsound, because, as pointed out 
by tliis Court in the case of Aiianda Kisliore Chowdhry v. Daije 
Thakurain (1), the object of section 149 is to exclude the juris
diction of the Civil Court' in cases i?here the question relates to 
the decision of the Government revenue or to the details of 
the partition. We are unable to hold that the policy which 
underlies section 149 is to exclude the Jurisdiction of the Civil 
Court in matters which involve a question of title. The result, 
thereforo, is that the first ground upon which the decision 
of the Subordinate Judge has been assailed must be overruled.

In support of the second contention urged on behalf of the 
appellants, it has been argued that the facts are not sufficient 
to Justify the inference of the Subordinate Judge,that the 
tenure was of a permanent character. Now, the facts found 
are these ; the tenure has been in existence for at least 75 years 
before the commencement of the suit; its origin is unknown, 
but it appears to have been created in favour of an Indigo 
concem, the proprietors of which erected substantial structures

■66S mDlAN LAW REPORTS. [VOL. XXXVH.

(1) (1909) I. L. R. 36 Calc. 72G.



VOL. XXXVIL] CATX^UTTA SERIES. 609

on about an one-fiftli portion of tlie land comprised 'in the
teiianey ; tlie Indigo concern was in occnpation of tlie land for
about half a centnry, till tlie 28tli Febmary 1879, wlientliey chowdhby.
transferred the tenure to the pi’esent plaintiff. Shortly aft€>r
this transaction, the plaintiff was sued by the proprietors in
respect of a raiijati lioldiDg purchased by him at the same time
from the Indigo coneem. That action was comnienoed on the
ground that, as the lands of the holding were not transferable
lie had not acquired a valid title by liis purchase. On the 7th
June 1880, a decree for eject-ment was made in favour of the
proprietors against the plaintiif in respect of this holding.
The plaintiff, however, has been left in nndistiirbed possession 
of the lands of the tenure from the date of his purchase up to 
the time ■\̂ iien, in the partition proceedings, the existence of the 
tenure was denied by bis co-sharers. We may further state 
that in the conveyance executed in favour of the plaintiff, his 
vendors asserted that they had a miras right in respect of the 
land now in dispute, and the boundaries of the land comprised 
ill the miras, as also of the land included in the rmyaii holding, 
were set out in detail in different schedules. Under these 
circumstances, the inference is perfectly legitimate that the 
tenure was of a permanent character. This view is amply 
supported by the decision of the Judicial Committee in the 
cases of Nilmtan Mmidal v. IsimM Khan (1) and Naha Kumari 
D ^i V. Behari Lai Sen (2). The learned vakil for the appellant 
has, however, contended that it would not be proper to hold 
that the tenure was of a permanent character, Inasmuch as 
there was no recognition of the tenancy by the appellants in the 
rent receipts produced on behalf of the plaintiff ; and, farther, 
that the mere acquiesence of the landlord in the erection of a 
permanent struotnre by the tenant does not show that the 
tenancy was of a permanent character. In our opinion there 
is no force in either of these contentions. Ko question of re
cognition arises in the case before us. The sole point in con
troversy is whether, from the events which have happened, the 
inference may legitimately be drawn that the tenancy in its

(1) (1904) I. u  B. 32 Calc. 51. (2) (1907) I. L, B, 34 Ca|e. 902.



Cbowdhry.

1010 inception must have been of a permanent character. To that 
Janaki question only one answer is possible. No question also of any 

Cĥ wphby acquiescence arises in the present case. The learned vakil for 
the appellant invited our attention to the decision of the Judi- 

Nabain Boy cial Committee in the case of Abdul Wahid KJian v. Shaluka 
Bihi (1), in which a decree for ejectment was made against the 
tenant, although he had been for several years in possession of 
his tenancy and had erected substantial structures thereon. 
That case, however, is obviously distinguishable, because there 
the terms of the tenancy were knowm, as the original grant was 
produced, and what their Lordships held was that if the ten
ancy was of a temporary character, the mere circumstance 
that the tenant with full knowledge of his limited rights had 
erected substantial structures thereon, would not enable him 
to resist successfully a decree for ejectment in favour of the 
landlords. Under these circumstances, we must hold that 
the view taken by the Subordinate Judge as to the nature of 
the tenancy is correct.

A question has been raised as to the precise effect of the 
decree made in favour of the plaintiff. In the Srsb prayer 
clause, the plaintiff had asked for a declaration, not only that 
tile tenancy \vas a x̂ erraanent one, but also that the rent was 
fixed in perpetuity. The facts foimd by the Court below, 
however, though they justify the inference that the tenancy 
was of a permanent character, do not support the conclusion 
that the rent was not liable to enhancement. In reality, this 
part of the case was not made the subject of discussion in 
either of the Courts below. We, therefore, declare that the 
only effect of the decree in favour of the plaintiff is to decide 
that the tenure is permanent, and the question as to whether 
the rent is or is not fixed in perpetuity is left open for decision 
in a suit properly framed for the purpose.

The result is that the decree of the Court below is affirmed 
and this appeal dismissed with costs.

Appeal dismissed.
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