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[On appeal from the Oliief Court of Lowei' Burma, at Rangoon.]

P r iv y  C 'om ic il, pyacike  0/—B i'sm ism f 0/  appea l with costs— A h e m tim i o f decree 
a p jM a h d  from in  respondents^ favour ip iiho itt crost;-appaal hy th a n .

In a suit on a promissory note for Rs. 10,042 principal, and interest al­
i i  per cent per mensem, and also for interest “ on the decree from the date 
of the institution of the suit until realisation, ” the first Court passed a 
decree for only Rs. 500 “ with interest as prayed,” The Ciiief Court of Lower 
Bun-na ordered that “ the decree of the Origiiuii Court he altered to a decree 
for the full amonnt claimed, ” and said nothing about interest. The plaintiffs 
(respondents) applied by petition to the Chief Conrfc to amend its decree by 
adding a specific gtatemenfc that “ interest as praĵ ed for in tlie plaint ” was 
payable on the decretal amount, but the application was dismissed. The 
Aefendatit appealed t.o the Privy Council, and shortly jjeforo the ease came 
on for hearinc, the respondents petitioned for special lesive to enter a cross- 
appeai so far as the decree of the Chief Coiii't had failed to include interest 
after the institxitiou of the suit. A consent order in Council wm  made on 
3th March 1910 tliat the respondents should have leave on the hearing to 
appeal on the question raised in their petition, and their Lordships, while 
dismissing the appeal, altered the decree of the Chief Court as prayed in the 
petition without a cross-appeal Iseing entered.

A p p e a l from a decree (21st May 1906) of the CMef Court 
of Lower Burma, at Rangoon, on its Appellate Side, wliioh 
varied a decree (30th Jmie 1905) of the same Court 011 its 
Original Side.

The second defendant obtained leaTe to appeal to His Majesty 
IB Oouncil.

The suit out of which this appeal arose was brought bĵ  the 
respondents against the appellant and his brother, Hashim 
Ahmed Jewa, as makers of a promissory note payable on de- 
maird for Es. 15,000 with interest at 1| per eent. per mensem,
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which had been given on 22nd January 1904 in consideration 
of a loan to HasMm Ahmed Jewa, the first defendant in the suit, 
in which it was sought to recover principal and interest amount­
ing in all to E.S. 16,042-8. The plaint also prayed for interest 
on the principal from the date of the institution of the suit 
until decree, and on the amount decreed until realisation.

The suit was brought on 19th August 1904, shortly before 
which date the first defendant had been adjudicated an insol­
vent and had absconded ; he did not appear to defend the suit.

The second defendant made various defences, but the main 
contest in the suit was as to whether certain sums amounting 
to Rs. 14,400 had been paid by Hashim Ahmed Jewa to the 
plaintiffs, and specifically appropriated by him towards satis­
faction of the promissory note in suit.

The Original Court (B ig g e  J.) found that issue in the defend­
ant’s favour and made a decree for only Rs. 500, with interest 
at 1| per cent, per mensem from the date of the institution 
of the suit till realisation as prayed in the plaint, and also 
for costs on the sum decreed.

The Appellate Court (G. E. Fox’ , Offg. C.J., and H a e t n o l l  
J.) on appeal by the plaintiffs ordered that “ the decree of the 
Original Court be altered to a decree against both defendants 
for the full amount claimed.”  Nothing was said about interest.

The defendant petitioned the Chief Court for leave to appeal 
to the Privy Council, but the application was refused; and 
special leave to appeal was granted by His Majesty in Council 
on 26c;h March 1907.

On 25th April 1907 the plaintiffs applied to the Chief 
Court by petition, stating that their decree had been transferred 
to the District Court of Amherst for execution, and that the 
Judge of that Court had refused to allow interest on the ground 
that it was not allowed by the Appellate Courtdecree ; and 
submitting that, taken in conjunction with the decree in the 
Original Court, the judgment of the Chief Court amounted to 
an order that the sum of Rs. 500 in the original decree was to 
be altered into a sum of Rs. 16,042-8, and that there was 
nothing in the judgment of the Chief Court providing that the
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provision in tiie original decree for payment of interest was 
to be reversed or set aside; and the plaintiffs prayed tliat 
under the provisions of section 2l)d of the Civii Procedure Code 
(1882) the Chief Court would amend its decree by setting out 
specifically that interest was payable on the decretal amount.

In dismissing that application the Chief Court said : “ We do 
not think that the omission of mention of interest in the 
Appellate Court's Judgment and decree can be regarded as a 
clerical error, or that the judgment iieccs.sarily implied that the 
decree would carry the contract rate of iiiterest on the principal 
sum.’ ’

Shortly before the appeal came on for hearing, the respon­
dents petitioned His Majesty in Council for special leave to 
enter a cross-appeal, so far as the Chief Court’s decree failed 
to include nitere-st after the institution of the suit. A con­
sent order in Council was made on 5th March 1910 that the 
respondents should have leave on the hearing to appeal on the 
question as to interest subsequent to the institution of the 
suit raised in their petition. Ko cross-appeal was entered. The 
respondents hi their case submitted that the appeal should be 
dismissed, and the decree of the Chief Court varied by allowing 
the respondents interest from the date of suit to decree, and 
from the date of the decree until payment.

Roahill, K.C., and J. If. McCarthy, for the appellant.
De Grmjtlm\ K.C., and E. U. Eddls, for the respondents.
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The judgment of their Lordships was delivered by 
Lord Macnaghten. This is a pure question of fact. 

Their Lordships see no reason to disturb the judgment of the 
Court from which the appeal is brought.

It does not appear to their Lordships necessary to go into 
the affirmative case made by Mr. De Gruyther. It is enough 
.to say that in their Lordships’ opinion the judgment of the 
Chief Court of Lower Burma is right, and their Lordships agree 
with it for the reasons which they have given, and which it is 
not necessary for their Lordships to repeat.
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Witli reference to the two clerks, their evidence is not 
sufficient to support the defendants’ case. The evidence is 
extremely weak. They say it is customary to endorse on 
a promissory note the payments made on account. There is 
no endorsement on the promissory note, and there is no cor­
roboration of their statement, which is positively denied on 
the other side.

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal must be dismissed. The appellant will pay 
the costs of the appeal.

The judgment of the Chief Court will be amended by the 
providing for interest subsequent to the decree in accordance 
with the prayer of the petition presented by the respondents.

Appeal dismissed. 
Solicitors for the appellant: Bramall & White.
Solicitors for the respondents : Sanderson, Adhin, Lee <fe Eddis-

J. Y. W,

LETTERS PATENT APPEAL.

Before Sir Lawrence H. Jankim, K .C.I.E ., Chief Justice, 
and Mr. JuMice Doss.

^  B A N 'E S W A R  M U K H E R .J I

April 29. V.

U M E S H  C H A N D R A  C f l A K R A B A R T I .*

KahuUyat, comlruction of— lient., partly in money and ‘partly in kind— Fixed 
rent— Evidentiary value of later docunmits between diffevent parties in con­
struing an earlier one,.

Where the terms of a document eloarly point to the fact that the rent is to 
bo partly in money and partly in. kind, the rent cannot be regarded fixed in 
amount, even thoiigh the hahnliyai is a inolcarrari one, and in the original deed 
the two items of rent in kind and rent in cash were lumped up and expressed 
as a consolidated money-rent.

An earlier document cannot be construed by reference to a later document 
which, is not between the same parties.

* Letters Patent Appeal, No. 79 of 1909, in Appeal from Appellate Decree 
No. 1083 of 1908.


