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APPELLATE CIVIL.

Before Mr. Justice Mookerfee and Mr, Justice Teunon.

CHHAYEMANNESSA BIBI isio
'O. Feb. m

BAvSIRAR RAHMAN.*

Pou'er-of-aitorney— Otnission of name, of muhhiiar in the power, by mistake—
Amendment of mistake hy Court by allowing fresh power to he filed— Inherent 
jurisdiction of Court to alloie amendmeyit of mistale— Effect of amendwmt 
as to limitation-—Civil Procedure Code {V  of 1908) ss. 36, 37—Bidesand 
Circular Orders, Ch. X I , Art. 34.

Where there is no doiibt as to the fact that the muMitiar who filed an appli­
cation for execution had in fact authority from the decxee-holder to do so, and 
that his name was omitted by mistalie from the power-of attorney, the Court 
may, in its discretion, allow the power to he amended, upon proper application 
by the decree-holder for the insertion of the name of the attorney.

If such amendment is allowed, it takes effect from the date when the power- 
of-attomey was originally filed.

Second  A ppeal  by the decree-holder.
This appeal arose out of an application for execution of a 

decree. The application was made on the 29th June 1908.
It was presented by a mv.'khtiar, Gopi Nath. The muhhtiar- 
nama, however, had not in its body, by mistake, the name of 
the muhhtiar who signed at the back. This formal defect was 
allowed to be rectified by the Subordinate Judge, and a 
properly executed mulcTitiarnama was filed on the 10th Septem' 
ber 1908. The judgment-debtor objected that the application 
for execution was barred by limitation, as the date of the appli­
cation must be taken to be the date when the properly executed 
muhUiarTiama was filed. The Subordinate Judge overruled 
this objection. Meanwhile, the pleader, who appeared for the 
decree-holder in the origiaal suit, also accepted the power filed

♦Appeal from Appellate Order No. 306 of 1909, against the order of W. 1ST. 
Delevingne, District Judge of Hooghly, dated April 19,1909,[ r̂6Tersing the order 
pf Surendra Nath Mitr^, Subofdinate Judge of Hooghly, dated Jan. 2, 1909,
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by Gopi Nath, He also signed the application for execution, 
by order of Court, on the 2nd January 1909, the date on which 
the application was granted by the Subordinate Judge. The 
judgment-debtors appealed to'the District Judge. He decreed 
the appeal. According to him, the application for execution 
being filed by a muhhiiar who had no authority to appear for 
the decree-holder, and the properly executed power presented 
being clearly out of time, the application was barred. He also 
held that the subsequent acceptance of the power and applica­
tion by the pleader who appeared for the decree-holder in the 
original suit could not validate the proceedings.

The decree-holder thereupon preferred this second appeal.

Babu Jadunath Kanjilal, for the appellant. The original 
muhht'iarnmna was allowed to be amended by the Court by fresh 
power. The Court has inherent Jurisdiction to allow amend­
ment of mistakes. The application of 10th September should 
be held to date back to 29th June, or the latter application re­
garded an application for amendment. The judgment-debtor, 
moreover, never objected in the Court of first instance on this 
ground : see Civil Procedure Code, sections 36, 37 and 39 on 
the rules of procedure for powers and rmilcMiars. See also 
PanchanmiSingJm Roy v. Dwarha Nath Hoy {!), Hukiim Ghancl 
Bold V . Kamalanand Singh (2) on the inherent powers of Courts 
to amend mistakes, and also Dhan-pat Singh v. Lilana^id Singh 
(3), ilzttoo M'isvee v. Bidhoomookhee Dahee (4), and I f  w an Lai 
V. Umrao Singh (5). On the retrospective effect of amendments, 
see Simmer Y.  Orde (6), F iizloor Biihmcm v. AUaf Hossen (7) and 
Macgregor v. Tarini Churn Sircar (8).

Babii NageyidrancUh Mitra, for the respondent, contended 
that where rules of procedure have been laid down by the Court, 
they must be strictly adhered to.

(hir. adv. vtdt.

(1) (1905) 3 C. L. J. 29.
(2)- (1905) I. L. R. 83 Calc. 927,
(3) (1869) 2 B. L. R. App. 18.
(4) (1878) I. L. R. 4 Calc. 600.

(6) (1901) I. L, B . 23 All. 499.
(6) (1879) I. L. B. 2 All. 241.
(7) (1884) L I-. B. 10 Calo. 541.
(8) , (188(1) L L. R. 14 Calo, 1^4.
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M o o k e b j e e  T euh^o k  JJ, We arc invited in tliis 
appeal to reverse an order of the l)istd(!t Judge wliich lie 
has dismissed an apph’eation for execution of a decree as barred 
by liniitation.

The appellant obtained the decree on, tlie 5th July 1905, 
On the 29th June 1908 she applied for execution. This appli- 
eaticn was presented by a 'm'uklitiar, Gopi Nath, î ’ho vsigned 
on the back of the ■mukhtiamania which was attached to the 
applieation. As a matter of fact, the body of the mulihtiar- 
nanm did not contain the name of tliis muhhtiar, and. the ca«e 
of the appellant throughout has been that the name was omit­
ted by the mistake of the writer who drew up the power-of- 
attorney. The Officer of the Court who examined the appli­
cation overlooked this defect, though he found out that the 
ax)plication was not in order, as the properties songlit to be 
attached had been imperfectly described. On the 2nd July 
1908, the applieation was returned to the “ filing pleader ”  
for amendment within seven days. The application was 
amended, and refiled on the 6th July following. It was there­
upon registered, and notices were directed to be issued on the 
J adgment'debtor under section 248 of fehe Civil Procedure Code. 
On the 5th August the judgment-debtor filed his objections. 
One of these was that the apph'cation was barred by limitation ; 
another was that the person who had verified the application 
was not the duly authorised agent of the decree-holder ; but no 
objection appears to have been expressly taken that the muJch- 
tiar had not been duly empowered to file the application. It 
is not clear how the mistake was first discovered : but on the 
10th September the decree-holder filed an application, in 
which it was stated that by an oversight the name of the 
muJchtiar had been omitted from the power-of-attomey, and 
along with it a properly executed muhhtiavTMma in favour of 
Gopi Nath was filed. The Court directed this mnWitiarmmm 
to be placed on the record.

At the hearing, ib was objected that there was no application 
in accordance with law till the 10th September 1908, and that 
it was consequently barred by limitation; but the Subordinate
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Judge overruled this objection. It may be mentioned that the 
decree-bolder anticipating the objection had, on the 19th Sep­
tember, got Dasarathi Ghosh, who had appeared in the original 
suit and appeal, to accept the power filed at first by Gopi Nath ; 
and on the 2nd January 1909 Dasarathi also signed the appli­
cation for execution. The Subordinate Judge thought that 
this was sufficient to validate the proceedings and allowed 
execution to proceed. On appeal, the District Judge held that 
the proceedings were illegal; the application for execution 
which had been originally signed by Gopi Nath was inopera­
tive, because it was not tiU the 10th September that Gopi Nath 
had written authority to appear on behalf of the decree-holder, 
and the application treated as made on that day was obviously 
barred by limitation ; on the other hand, the application could 
not be validated by the subsequent signature of the pleader 
who had appeared in the origiaal suit. In other words, accord­
ing to the District Judge the application was inoperative, 
because it had been signed and presented by a muhhtiar who 
had no written authority at the time, and had not been signed 
by the pleader who might, at that time, have filed it. In this 
view the District Judge allowed the appeal and dismissed the 
application for execution.

The decree-holder has now appealed to this Court, and on 
her behalf it has been contended that in the events which had 
happened, the application ought to have been treated as within 
time ; that although the original muhhtiarnama did not contain 
the name of the muMitiar who accepted it, it was open to the 
Court to allow the muhhtiarnaim to be subsequently amended; 
and that the application of the 10th September 1908 might, in 
substance, be treated as an application for such amendment. 
It has further been argued that as objection was not taken on 
this ground by the judgment-debtor, he must be taken to have 
waived it, and that in any event the Court had inherent power 
so to amend the proceedings as to do justice between the parties. 
These positions have been controverted on behalf of the respon­
dent, and it has been broadly argued that the parties ought to 
be made strictly to adhere to the rules of procedure on the
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«ul)Ject. The question raiBed for our deeiBioii is one oi some 
novelty, and is not aitogetlier free from difficulty. But- alter 
eareful consideration of tlie arguments addres«ed to us on both 
sides, we are of opinion that the contention of the appellant 
should prevail.

Section 36 of the Civil Procedure Cod© of 1882 provides 
that any application or act required or authorised by law to 
be made or done by a party to a suit, may be made or done by 
his recognised agent or b}’’ u pleader didy appointed to act on 
liis behalf. Section 39 provides that the appointment of a 
pleader shall be in writing, and .such appointment shall be filed 
in Court.. Section ^̂7, which deals with recognised agents, 
specifies the classes of persons by whom appearances, applica­
tions, and acts may be made or done on behalf of the parties. 
The second clause of the section deals with certificated miihh- 
tiars, who, when holding special powers-of-attorney authorising 
tliem to do on behalf of their principals such acts as may legally 
be done by muhhtiars, may appear or aot. ■ Under the rales of 
this Court, a certificated mukhtiar is authorised to file an 
application for execution (Rules and Circular Orders, Chapter 
XI, Article ‘M). Section of the Code, however, does not 
define a power-of-attorney, nor is any definition given elsewhere 
in the Civil Procedure Code, or in the General Clauses Act.

A question might, perhaps, therefore arise as to whether a 
power-of-attorney, for purposes of section S7, must always be 
in writing; in othar words, whether authority to act, when 
conferred upon a certificated muMitiaf, must be by a written 
instrument.

In England, it appears to have been ruled that written 
authority is not absolutely nece.ssary, and that parol authority 
is sufficient : Lord v. Kdlet (1). The case of Wright y , Gastk (2) 

shows that an attorney who acta without a written authority 
may find himself in trouble if his oUent denies that he had 
authority to institute the proceedings; and Lord Eldon observed 
that a solicitor must furnish himself with an authority in writ­
ing (Street on Equity Procedure, Volume 1, sections 570 and 641;

(1) (1835) 2 Myl. *  K. I- (2} f l8 1 ’7) 3 Mer- 1 2 ; SOB. R . 12.
m
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Gibson on Suits in Chancery, section 1174; Annual Practice, 
1910, Volume II, page 436). In this coimtry, it is iindoiibteclly 
the practice for muhhtiars to file muhhiairnmnas, and as it 
has not been argued that a power-of attorney under section 37 
may be by parol, we shall assume that it must be in writing; 
that iSj that a power-o£-attorney is an inBtriinient by which 
the authority of ah attorney in fact is sot forth. This view 
receives some support from the case of Walker v. Remmett (1), 
If, therefore, written authority is essential, the cpiestion arises 
whether an application made by an attorney, whose name has 
by mistake been omitted from the power, can be validated by 
a, subsequent amendment. In our opinion there is no reason- 
able doubt that the Court has inherent power to allow such 
amendment to be made, and that the amended power takes 
effect from the date when it was originally filed.

In the first place, it is clear upon tlie authorities that a 
Court has inherent power, in any particular case, to adopt such 
procedure as may be necessary to enable it to do that Justice 
for the administration of which alone it exists : PancJianan 
Singha Boy v. Dioarlm Nath Boy (2), Hiikim Ghand Boicl v. 
Kmnalanand Singh (3). As Mr. Justice Mahmood observed in 
Narsingh Dasv. Mangal Diibey (4), the Courts are not to act 
upon the principle that every procedure is to be taken as pro­
hibited unless it is exj^ressiy provided for by the Code, but on 
the converse principle that every ]3rocedure is to be understood 
as permissible till it is shown to be prohibited by the law.̂  This 
is of course subject to the cj[ualificationthat, in the exercise of 
its inherent power, the Court must be careful to see that its 
decision is based on sound general principles, and is not in 
conflict with them or the intentions of the Legislature. A 
similar view was emphasised by Lord Penzance in Keridall v. 
Hamilton{B), where he observed that procedure is the machinery, 
of the law after all, the chaiuiel and means whereby law is 
administered and justice reached ; it strangely departs from its

(1) (1846) 2 C. B. 8 5 0 6 9  B. R. 625, (3) (1906) I. L. R. 33 Gale. 927.
(2) (IflOS) 3 C. L, J. 29. (4) (1882) T. L. R  6 All. 103.

(R) (1R79) 4 App, Cao. 504, r>?r>.
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proper office, when, in place of facilitating, it is permitted to 
obstruct and even estuigiiisli legal rights, and is thus made to 
govern where it ought to subserve. ISTow there can be no room 
for controversy that the Code of Civil Procedure allows amend­
ments to be made in Judicial proceedings under various circum­
stances. No comprehensive formula can be framed to define 
preciseiy the power of a Court to allow such amendments io he 
niadê  but this much may be laid down as the cardinal rule, that 
the allowance of amendments must, in every stage of the 
rest with the discretion of the Court, and that discretion must 
depend largely on the special circumstances of each case. If 
a hmit to a.mendments may be laid domi, it is this : that tJicy 
must not be allowed to prejudice the substantial rightB of tl̂ e 
party in favour of v/hose opponent the amendment is allowed, 
but observing due caution in that regard, the time and extent 
of each amendment are in the Judicial discretion of the Court; 
Hardin v. Boyd (1), Godmgton v. Maff (2).

In a case like the present, where there is no doubt as to the 
fact that the muJcliUar who filed the application for execution 
had in fact authority from the deeree-holder, and that his name 
was omitted by mistake from the power-of-attorney, it is, in our 
opinion, reasonable to hold that the Court, may in its discretion 
allow the power to be amended upon proper application by 
the docree-holder for the insertion of the name of the attorney.

The view we take is supported by the case of P-mk v. Norton 
(3),where a mistake of a name in a warrant-of-attorney to suffer a 
common recovery was allowed to be amended : see also Comyn’s 
Digest, 5th . Edition, Volume I, page 746, tit. Attorney  ̂
and Bacon’s Abridgment, 7th Edition, l^olume I, page 404, 
tit. Attorney. The same view is borne out, to some extent, 
by the decisions in Dlimvpit Singh r. Lilmiand Singh {€), Aidoo 
Misree v. Bidhoomoohhee Bahee (o) and LaMvmi Das v. Oohind 
Ram (6), where want of authority in the person who presented
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(1) {1884ril3U . S. 750.
(2) (1862) 14 N. J. Eq. 430 ;

82 Am. Dee. 258,
(3) {1554} Dyer, I05a.

(4) (1800) 2 B. L. a .  Apy. 18-
(5) (187S) T. L. R . 4 Gale. t!0o.
(6) (1SS2) Punj. Record 105^



406 INDIAN LAW BEPORTS. fVOL. XXXVII.

1910

C'hha.y e -
arANNESSA

B ib i
V,

BAS1E.AB,
R a h m a n .

an application for execution was treated as a mere irregularity 
wMcii could be waived, a view not inconsistent mtli that taken 
in Murari Lai v. Umrao Singh (1).

In the second place, it is reasonably clear that if such 
amendment is allowed, it takes effect from the date when the 
power-of-attorney was originally filed. It is not practicable 
to lay down any rule of miiversal apphcation on the subject of 
the retro-active effect of amendments. Tliere are cases, 
however, in which amendments have been allowed with retro­
active effect ; for instance, when a plaint has been filed upon 
insufficient court fees, upon payment of deficit court fees, the 
suit must be taken to have been instituted on the day when 
the plaint was originally filed : Skinner v. Orde (2). In other 
oases of amendments also, for instance, amendments of appli­
cations for execution of decrees, the amended application lias 
been treated, for purposes of limitation, as if it had been pre­
sented in its amended form on the original date : Fnzloor R'uliman 
V. Altaf Hossen {Z), Macgregor v. Tmini Churn Sircar (4-), Jiwat 
Dube V . Kali Charmi Mam (5), Shama Prosad Ghose v. Taki 
MulUh (6), which were not referred to in Raijhunatha Thaha 
Chariar v. Venkatesa Tawlcer (7), where a different view was 
taken. In fact, wiien an amendment has been properly made, 
and the cause of action is not altered, the amended pleading 
may properly be regarded as a continuation of the original 
pleading and takes effect as of the date when the latter was filed. 
On these principles, we must hold that it ŵ as competent to the 
Court of first instance to allow the omission in the original 
power-of-attorney to be supplied, and that as soon as the defect 
was removed, the proceeding was validated from its inception.

The result, therefore, is that this appeal must be allowed, 
the order of the District Judge set aside, and that of the Court 
of first instance restored with costs throughout.

Af'peal allowed.
S, M.

(1) (1901) L L. R. 23 All. 409.
(2) (1879) I. L. R. 2 All. 241 ;

L. R. 6 1. A. 126.
(3) (1884) 1. L. R. 10 Calc 541.

(1) (1886) L L. R. 14 Calc. 3 24.
(5) (1896) I. L. R. 20 All. 47S.
(f5) (1901) 5 0. W. IsT. 816.
(7) (1903) I. L. R. 20 Mwl. 101,


