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Before Mr. Justice Flctahcr.

1910 DeROZARIO
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GULAB OHAND AOTNDJEE.*

Malicious Prosecution— Cause of Action—Complaint laid hut no Proccss issued.

Where in a suit for malicious prosecution, it was averred that a complaint 
had boen laid by the defendant before a Magistrato who thereupon sent the 
ease to the police for enquiry and report, bub there was no aveiment that the 
Magistrate had ever issued process :•—

Held, that the plaint diselosod no causo of action.
Yaiea v. The Queen (1),- followed.
Clarks v. Postan (2) and Ahmedbhai v. Framji Edulji (3) not followed.
Thorpe v. PrieainaU (4), referred to.

Ob ig in a l  Su it .

This wa.s a suit for malicious prosecution. The plaintiff, 
Charlotte DeRozario, who was a boarding-house keeper, was the 
tenant of oneMooljee Virjee at .¥o. 70, Elliot Road in Calcutta. 
The defendant was a nephew and partner of Mooljee Virjee.

It appears that certain disputes arose between the parties 
in resjject of the tenancy, which culniiiiated in the institution 
of a suit, which, however, was subsequently compromised.

The plaintiff’s case was that on the 16th June 1909 the 
defendant falsely and maliciously and without any reasonable 
and probable cause laid a complaint against her, under section 
380 of the Indian Penal Code, before the Chief Presidency Mag­
istrate of Calcutta, and also asked for a search warrant a.gainst 
her ; that the Magistrate sent the ca.se to the police for enquiry 
and report; that the defendant thereafter informed the Police 
Inspector that he did not desire the encjuiry to be proceeded 
with nor the yjremises of the plaintiff searched; that the 
defendant failed to appear when the case was called on before
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the Magistrate, who thereupon dismissed the complaint; that 
the defendant caused a fresh complaint tinder section 380 of the 
Indian Penal Code to be lodged against her, which complaint 
was also dismissed ; and that the plaintiff had thereby snifered 
damage which she estimated at Bs. 6,000.

The pleas taken in defence were, first, that no canse of 
action had been disclosed in the plaint; secondly, that the first 
complaint had been made hond fide, but that on further enquiry 
the defendant had a,bandoned the complaint before the issue 
of process ; and, thirdly, ihat the second complaint had not been 
laid at the instance of the defendant. The damages were also 
denied.

It was admitted l)y Ijoth parties that the Magistrate had 
never issued process. The only step taken, after the complaint 
had been laid, was that the matter was sent to the PoUce for 
enquiry and report.

1910

D e R oza .b,io

G u i AB
Ghand

A n u n d j e e ,

Mr. N. Gliatterjee (mth him Mr. A. K . Qhose), for the plain­
tiff. The cause of action was complete. It was not necessary, 
in order to maintain an action for malicious prosecution, to 
show that the charge was acted, upon by the Magistrate, or that 
process had issued. The prosecution commenced when the 
complaint was made; Clarke v. Postan (1), Imperatrix v. Lahsli- 
man SakJiaram, Vaman HaH and Balaji Krishna (2), ATvmedhhai 
y. Framji Edulji (3); Addison on Torts, 8th Edition, page 249.

Mr. A. N. CJiaudhuri (with him Mr. Sircar), for the 
defendant. The plaint did not disclose a cause of action. To 
found an action for malicious prosecution, it was not enough 
that a complaint should have been laid before a Magistrate. 
It was essential that the defendant should have set the Magis­
trate in motion and that process should have issued. Until the 
issue of a summons or warrant the prosecution could not be 
said to have commenced t Gregory v. Berhy (4), Yates v. The 
Queen (5); Clerk and Lindsell on Torts, Srd Edition, page 608.

{1> (1834) 6 C. & P, 423. (3) (1903) I. L. B. 28 Bom. 22&.
(2) (1877) I. L. R. 2 Bom. 481, 487. (4) (1839) 8 0, & P. 749.

(5) (1885) L. K  U  Q. B. D.648, 661.



Fletoheb  J.

1910 Tiie averment of issue of process is required under form No. 31, 
D eR ozabio Appendix A, First Schedule, Code of Civil Procedure.

V,
Gttlab

Ch an d  F le t c h e r  J. This is a suit for malicious prosecution.
The plaintifi alleges in the plaint that on the 16th June 1909 

the defendant falsely, maliciously, and without any reasonable 
and proper cause, laid a complaint under section 380 of the 
Indian Penal Code against the plainfciff before the Chief Presi­
dency Magistrate, and also asked for a search warrant against 
her.

The 7th paragraph of the plaint alleges that the Magistrate 
sent the case to the Police for enquiry and report, but ihe de­
fendant thereafter wrote to the Police Inspector stating that 
he did not want to proceed with the case or the house of the 
plaintiff to be searched. Paragraph 10 of the plaint alleges that 
a fresh complaint was made against the plaintiff through one 
Bissonath Dubay, but the said complaint was also dismissed.

The point argued is whether, on these allegations, a suit fcr 
malicious prosecution can lie. Mr. Chatterjee admits that the 
evidence is not enough to carry the case higher, but says that 
the plaintiff can on these allegations maintain the suit for dam­
ages for malicious prosecution.

The case on which Mr. Chatter]ee relies is the decision of 
Chandavarkar and Jacob JJ. in AJmedbJiai v. Fmmji Eclulji (1), 
and there is no doubt that in that case the learned Judge did 
say that a prosecution commences when a complaint is made, 
and it is enough if the charge is made to the Magistrate. This 
statement is made on the authority of a statement taken 
from Addison on Torts, 8th edition, page 249. The case 
referred to in Addison is Clarice v. Posian (2), which has been 
considered by Lord Justice Cotton in the case of Yates v. The 
Queen (3).

The case of Clarke v . Postan (2) was a mere dictum of the 
Judge at Nisi Prius, and the case of Yates y .  The Queen {2) m 
a considered judgment of the Court of Appeal,

(1) (1903) I. L. R. 28 Bom. 226. (2) (1834) 6 C. & P. 423.
(3) (1885) L. B. 14 Q. B. D. 648, 661,
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Fletc'HEK J.

My opinion is that the decision of Lord Esher and Lord 1910
Justice Cotton in Yates v. The Queen (1) is to be preferred on D eE ozario

this point to the ruling in Clarice v. Postan (2). Gtjlab
Looking to the provisions of the Criminal Procedure Code, 

it is obvious that process never issued at all. Section 200 is 
the first section in Chapter 16. Section 200 says what should 
be done on a complaint. In section 202 the marginal note 
is postponement of issue of process, and states what is to be 
done in a case when the Magistrate, instead of issuing process, 
sent the matter to the Police to enquire and report. Then 
comes Chapter XVII, and the first section of which has the 
marginal note “ Issue of Process, ”  and the Chapter Is headed 
“ The commencement of Proceedings.”

In this case the Magistrate never issued process. The 
plaintiff was not prosecuted. The only step taken was that- 
the matter was sent to the Police for enquiry and report.

I think that the case of Almedhhai v. Fmmjee Echilji (3), 
which rehes on the statement in Addison on Torts, that the 
prosecution commences from the date of complaint, is suffi­
ciently explained by the case of Thorpe v. Priesinall (4). This 
case shows that once summons is issued the commencement 
of prosecution relates back to the laying of the information or 
making of the complaint. It is to be' noticed that the learned 
Judges in the Bombay High Court did not refer to the case 
of YCites V . The Queen (1), nor was such case cited to them 
in the course of the argument.

In these circumstances, I prefer to follow the decision of 
Yates V . The Queen (1) rather than the decision of Ahmedhhai 
V. Fmmjie Edulji (3). I hold, therefore, that the plaint dis­
closes no cause of action, and the suit must therefore be
dismissed with costs on scale No. 2.

Suit dismissed.
Attorney for the plaintiff; M . N. Ganguly

Attorneys for the defendant: Manuel Agarwalln.
3. 0.
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