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Before Mr, Justice Stephen and Mr. Justice Carmbifl.

LAKHr NARAYAN GHOSE
V. Jan. (I.

EMPEROR.*

Jurisdiction of Magistraie— Gocinizanee on informatioH receiv&I hy him in 
another p/ibMc capacity— Legality of the institution of criniinai proceedings 
in such case— Criminal Procedure Code. (..4c« F of 1S9'^), s. 100 {1) {c).

Held per Steplien -J. (Camduff J. diibitanie], that a IMagiRtrate who ha? 
received information in onother public capacity, e.g., as manager oi an encnm- 
berecl estate, of tlie offence of mischief by cutting tirnb&r from the estate 
forest, cannot act on it in his capacity of a Magistrate and initiate criminal 
procaedings under .section 190 (1) (c] of the Criminal Procedure Code.

TJiaknr Pershad Singh v. Emperor (1) referred to.
An order, on taking cognizance of a case vrnder section 42G of the Penal 

Code, directing the attachment of trees, the aiibject o£ the alleged offence, is 
without jurisdiction.

T h e  Deputy Commissioner of Singbhum, who was the 
manager of the Dalbhum encumbered estate in Chaibasa, 
acting in such capacity, deputed one Kedar Nath Sircar, a 
servant of the Court of Wards, to inquire into an alleged 
cutting of timber belonging to the estate. The latter, after 
holding an investigation, made a report, on the 4th November 
1909, to the Deputy Commissioner, to the effect that under 
the instructions or permission of one Lakhi Narayan Ghose, 
the dewan of Raja Satrughan Deo, proprietor of the Dalbhum 
estate, 15 mahua trees had been cut by Bahadur Gir and 
Dhani Ram, and were lying in different parts of village 
Narsingar, and that the branches of tlie trees had been removed 
to the Railway-station yard for sale as fuel. It appeared 
tliat the Raja was desirous of establishing a lidt in the village, 
and that the trees had been cut for the purpose of erecting

=** Criminal Re\nsion JSTo, 1390 of 1009, against the ordw of A. W . Cook*
Deputy Commissionor of Singbhum, dated Nov. 6, 1909.

(I) (1906) 10 C. W . N. 776,
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Jiiits ill the hat. Upon the receipt of the report of Kedar 
Nath, the Deputy Commissioner, acting in his capacity of a 
Magistrate, passed the following order on the 6th November ;—

“ Lakhi Narayan Qhose will be prosecutod under section 420,1. P. C. Attach 
the 15 m ahiia trees lying near Indtar and elsewhere, including the station 
yard. Baba A. C. Das will arrange for disposing of them. Kedar will have 
the huta in the new kdt dismantled, and the wood will be sold by the Deputy 
Collector.”

On the 19tli November the petitioner received a summons, 
jiurporting to be Biigned by Babn B. Sirkar, Deputy Magis- 
ii-ate, calJing upon him to ansTfer a cliarge under section 426 
of the Penal Code. He thereupon moved the High Court and 
obtained the present Rule.

Bahu Mamnatha Nath Mookerjee, for the petitioner.
The Deputy Legal Memembramej' {3h\ Orr), for the Cro^^Ti.

St e p h e n  J. In this case the Deputy Commissioner of
Singbhum ordered a, prosecution of the petitioner for wi'ong- 
fully cutting certain ireoR in a forest, and on reading the 
Iilxplanation we must take liim to have dono this under section 
190 (1) (c) of the CriminaJ Procedure Code. He alno ordered 
certain trees to be attached.

This Rule lias been granted on two ]-’>oints. The first i« 
that he had no authority to order the ]irosecution ; and tlie 
second, that he had no authority to attacli the trees.

As regards the second part of the liule, it in admitted that 
the order was without jurisdiction, and the Rule must be made 
absolute.

As regards the first part, what happened is as follows. The 
Deputy Commissioner was also the manager of the encum- 
bered ©state, and in that capacity ordered one Keda.r Nath 
Sircar, a servant of the Court of Wards, to make certain en
quiries. The order which is now complained of was made as 
the result of the report made by Kedar Nath. It is now 
argued, on the strength of the ruling in Thahir Pershad Singh 
V. Emperor (I), that he had no a.uthority to do so, becauso,

(1) (UJOfi) 10 C, W. N. 775,
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having received the information as the ina-aagerj Im could not 
act upon it as a Magistrate. In accordance with that ruling., 
I  am of opinion that his action in this matter was illegal, and 
that the present proceedings must accordingly be quashed. 
The Rule is made absolute.
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Cakkditi'I' J. In the particular cimimstances of this case,
I am prepared to agree to the Biile l)eing made abi?olute. It 
will, of course, be open to the authorities to I’einstitute pro
ceedings against the petitioner on a firmer basis, should they 
be so advised.

But I am not prepared to accept, without question, the 
ruliaig in Thahiir Pershad Singh v. Emperor (1), in so far a.s it 
lays it down that a l^Iagistrate is not competent to act under 
section 190 (1) (c) of the CJode of Criminal Procedure on 
any information which has been transmitted to him in another 
public capacity. This clearly goes beyond the provisions of 
the Code itself ; and I am inclined to think that the safeguards 
Hupplied by those provisions are sufficient, and that there is no 
adecmate reason, based on general principles, for extending or 
a-mplifyi2>g them. If a Jvfagistrate takes cognizance, under 
the clause referred t o , on information received from aiiy person 
other than a police officer, or iipon liis om i liiiowledgo or sus
picion, then he is boimd by section 191 to give the accused an 
early opportunity for objecting and olitaining a trial at the 
hands of another Magistrate. And ^̂ 'here a Magistrate is 
“  personally intei*ested ”  in a ease, he eannot, under section 
556, try it, or commit it for trial, without special permission. 
These provisions follow the salutary rule that a Judge shall not 
be a Judge in wliat may bo called his own cause ; but they draw 
the line, advisedly as I imagine, at trial or commitment, and 
do not go the length of impeding mere cognizance of crime, 
l^or would it, in the circumstances of this country, be adviB- 
able to go f̂ o far ; for, although it is undoubtedly better that a 
Magistrate bIiou W  not move at all where he m ,  or has been,

{ i)  (1.906) K) C. W. N. 775.
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in any way himself concerned, it is not difficult to conceive 
cases in which there might be no one but such a Magistrate 
competent to act, and Ms incapacity to issue process might 
involve the escape scot-free of offenders. I should hesitate, 
therefore, to add to the Statute law on the subject.

Rule absolute.
K. H. M.
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KASHIPATI CHOWDHRY. *

Probate— Letters oj Administration— High Court and District Court, Jurisdiction 
of— Cowurrent jurisdiction— Probate and Administration Act (F of 1881), 
S3. 2, ,51, SO, 8 f— “ High Court,'" meaning of, in a. 87— Practice— Eiile 740 
{of the- High Court Eulcs and Orders).

The High Court has jurisdiction to grant probate and letters of adminis
tration, on the Original Side, in any case which could have been brought before 
any District Judge in either of the two Provinces of Bengal.

“ High Court ” mentioned in sr-ction 87 of the Probate and Administration 
Act (V of 1881) is not merely confined to the Appellate Jurisdiction of the Court, 
but it includes its Original Jurisdiction.

In the goods of Mohendra Narain Roy (1), referred to.
Section 87 of the Probate and Adiiiinistratioti Act does not require that 

any portion of the property should be within the limits of the Original Juris
diction of the High Court; and Rule 710 of the High Court cannot over
ride the express provisions of this section giving the High Co\n't conetirrent. 
jurisdiction witli the District Court.

T his was a Buie obtained on the 4:th of May 1908 by 
Kashipati Chowdhry and Surath Chandra Chowdhry, the first 
cousins*’ (i.e. father’s brother’s sons of the deceased), calling 
upon Nagondrabala Debi, the executrix of the last will of thp

* Motion in Original Civil Suit No. 6 of 1008.

(1 ) (1900) 5 a  w . N. 377 .


