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APPENDIX.

Separate notes submitted to the Constituent Assembly by Shri
Alladi Krishnaswami dyyar, dember, Drafting Commitiee.

While I may point out that there is no difference in
principle between iy colleagues and myself either in regard to
the distribution of legislative power between the Pariiament
and the Units or in regard to the Union Parliament assuming
power over a subject in-the Provincial (State) List when it
assuines or becomes of national importance, I should like to
submit the following separate note for the consideration of the
Constituent Assembly in regard to the articles bearing on the
above matters, i.e., Articles 217, 223(1) and 226.
Distribution of Legisiative Powers.—Articles 217 and 223(1)

2. The question as to the distribution of legislative power
has been decided by the Constituent Assembly and it is settled
that the residuary power should vest in the Centre. The only
question, therefore, is how to frame the articles so as to carry
out this idea. My colleagues have decided to follow the
scheme in Section 100 of the Government of India Act and to

-have a separate article for the residuary power as also to have
it as an item in the list of subjects allotted to the Union. The
»oint of my plan is that inasmuch as it is agreed that the
residuary power is to vest in the Centre (Union Parliament),
he various enumerated items in the Union list are merely
lustrative of the general residuary power vested in the
oentre. The proper plan, therefore; is to define the powers
>f the States or Provincial Units in the first instance. then deal
with the concurrent power and lastly deal with the power of the
Centre or the Union Parliament, while at the same time making
>at a comprehensive list of the powers vested in the Centre by
way of illustration to the general power. The plan adopted
in Section 100 of the Government of Tndia Act was to some
extent accounted for by the fact that there was no agreement
then among political parties as regards the location of resi-
duary power and it was left - for the Governor-General to
decide by which Legislature the residuary powsr was to be
exercised in any particular place in cages not covered:hy any of
the T.ists.  There is no ‘such problem - facing us now. A
canvassing of the meaning and import of individial itemns in
the Central Tist has become of much less importance now than
under the provisions of the Government of India Act.

The repetition of ‘‘notwithstinding’” - in -~ every clamwe of_
Section 100 has been the subject of prolonged and wnnecessary
arguments in courts:
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No eomplication is likely to arise by reason of the States 1
Part 11T coming into the scheme of the Union'as according to
the draft Constitution the scheme of distribution is subject tn

agreement between the States and that is provided for by
articles 224 and 225. -

Further, in the articles as framed there is no provision to
the effect that the power of legislation carries with it the power
to make any provisions essential to the effective exercise of the
legislative authority. Some such provisions occur in the
Australian and American Constitutions, vide Section 51 of the

Australian Constitution and Article T, Section 8, Sub-section
18 of the American Constitution.

I would, therefore, suggest for the consideration- of the
Constituent Assembly the following article as a substitute for
Articles 217 and 223(1) in the draft.

‘(1) The Legislature of the States in Part I, Schedule I,
shall have exclusive power to make laws for the State or fo
any part thereof in relation to matters falling with the classes
of subjects specified in List I (corresponding to Provincial -
Legislative List). |

“(2) The Legislature of any of the States in Part I,
Schedule I, shall in addition to the powers under Clause (1)
have power to make laws for the State of any part thereof in
relation to matters falling within the classes of subject;
specified in List T1, provided, however, that the Union Parlis
ment shall also have power to make laws in relation to the
same matters within the entire area of the Union or any part
thereof, and an Act of the legislature of the State shall have
effect in and for the State as long as and as far only as 1t 1s not
repugnant to any Act of the Union Parliament.

““(3) In addition to the powers conferred by the previous.
sub-section, the Union Parliament may make laws for the
peace, order and good government of the Union or any part
thereof in relation to all matters not falling within the classes
of subjects enumerated in List T and in particular and without
prejudice to the generality of the foregoing, the Union Parlia-
ment shall have exclusive power to make laws in relation to all

matters falling within the classes' of subjects enumerated in
List IIT. ' '

“(4) (a) The Union Parliament shall have power to make
laws for the peace, order and good government of the States m
Part - IT. Schedule I. ' ‘
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_ (b) Subject to the general powers of Parliament, under
&ab-section (a), the ULegislature of the States in Part II,
Schedule I, shall have the power to make laws in relation to
matters coming within the following classes of subjects :

Provided, however, that any law passed by that Unit shali
have effect in and for that Unit so long and as far

only as it is not repugnant to any law of the Union
Parliament.

(This provision is necessary, if the recommendations of the
ad hoc Committee on Chief Commissioners’ Pro-
vinces in this regard are accepted.) '

“(5) The power to legislate either of the Union Parlia-
ment or the Legislature of any State shall extend to all matters
essentIal to the effective exercise of the legislative authority
vested in the particular legislature.

““(6) Where a law of a State is inconsistent with a law of
the Union Parliament or to any existing law with respect to
any of the matters enumerated in List I or (List IT), the law of
the Parliament or as the case may be the existing law shall
prevail and the law of the State shall to the extent tu
repugnancy be void.”’

(This follows the Australian and American provisions.
Without embarking upon an examination of each section and
each clause, a court may easily come to the conclusion that an
Act taken as a whole is repugnant to another law).

If it is felt necessary, special provision may be inserted in
regard to laws in respect of matters in the Concurrent List on
the lines of Article 281(2) though I think such a provision may
not be necessary in view of the overriding power of the Central -
Legislature. '

Articles 226 and 228.

‘3. T accept the principle underlying article 226 that if any
subject in the Provincial List assumes national importance:or
becomes one of national interest in the language of the article,
it ouglit to be possible for the Union to encroach (if one may.
use that expression) upon the Provincial field and tale to itself
the power to legislate on any subject in: the Provincial le];f_.;_
But the very basis of the assumption of that power }s.that the
subject can no longer be regarded as one merely of importance
for the particular State but has assume tlonal:c1menainns,
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If these premises be co

rect, there 18 no justitication for.s
State to continue to retain the power. The object of the
assumption of the power by the Union is not by some simple
or easy method without baving recourse t¢ a change in the
Constitution te convert what is Provincial or State power into
a concurrent power. This prineciple is not kept in  view in
Avrticle 228 which provides that the province will continue to
have the legisiative power in the particular subject. The
conversion of what is & Provincial power into a concurrent
vower would offer & premium for interference hy the Centre
and may stfike ultimately at the federal structure of the
Constitution iteelf. ¥ wounld, therefore, snugegest the substitu-
tion of the following words :—

“on the ground that any matter enwumerated in the State
List has assumed national importance’” for the words:’

“or expedient in the national intevest

..... _...resolution’
and add the words: ‘

“that Parliament should make laws with respect to such
matter’’

before the words ‘it shall be lawful for the Parliament etc.”.

In article 228 for the words “Nothing in articles 226 and
227 substitute ‘‘Nothing in article 227

ALLADI KRISHNASWAMI.

Article 218 is unnecessary, as it deals with the Supreme
Court which is an item in List T.

Article 221 deals with a High Court. There is no point
in specially providing for the jurisdiction as the jurisdiction
of all Courts including the Tigh Court is covered by items
relating to the jurisdiction in the 8 Lists. As the articles
dealing with the distribution of legislative power specially’
refer to the Lists, a separate article dealing with the Supreme
High Court 1s superfluous and unnecessary.






