
APPEN DIX.

Separate notes submitted to the Constituent Assembly by Shri 
A Uadi Krishnasivami A. yyar, Member, Drafting Committee.

W h ile  I  m ay poin t out that there is no difference 1b 
p r in c ip le  between my colleagues and. m yself either in regard to 
the d istribu tion  o f  legislative pow er between the Parliam ent, 
and the U nits or in  regard  to  the U nion  P arliam en t assum ing 
pow er over a sub ject in  the P rov in cia l (State) L ist  when it  
assumes or becom es o f  n ation al im portance, I  should like to 
subm it the fo llo w in g  separate note fo r  the consideration  o f the 
Constituent A ssem bly in  regard  to the articles bearing on the 
above m atters, i .e .,  A rtic les  217, 223(1) and 226.
Distribution of Legislative Powers.— A rtic les  217 and 223(1)

2. The question  as to  the d istribu tion  o f  legislative powe^ 
has been decided  by the Constituent A ssem bly and it is settled 
th at the residuary  pow er should vest in tlie Centre. The onlv 
question, therefore, is h ow  to fram e the articles so as to carry 
out this idea. _ M y colleagues have decided  to fo llow  the 
scheme in Section  100 o f  the G overnm ent o f In d ia  A c t  and to  

' have a separate article fo r  the residuary pow er as also to have 
it  as an item in  the list, o f  subjects a llotted  to the Union. The 
)o in t o f m y p la n  is that inasmuch as it is  agreed  that th e 
residuary pow er is to vest in  the Centre (U nion  P arliam ent), 
■he various enum erated items in the U nion  list are merely 
.llustrative o f  the general residuary pow er vested in the 
Centre. The prop er plan, therefore, is to  define the powers 

the States or P rov in cia l U nits in the first instance, then deal, 
with the concurren t pow er and lastly  deal w ith  the. pow er o f  the 
Centi’e or the U n ion  P arliam ent w hile at the same tune m aking 
3ut a com prehensive list o f  the pow ers vested in  the Centre bv 
way o f  illu stration  to the general pow er. T he plan adopted 
in Section 100 o f  the Governm ent o f  In d ia  A c t  was to some 
extent accounted fo r  by the fa ct that there w as no agreement- 
then am ong p o litica l parties as regard s the location  o f  resi
duary pow er and, it w as le ft  fo r  t h e \  O pyernor-G enerat ::.io 
decide by w hich  L egislatu re  the residuary' pow er was, to be 
exercised in  any particu lar place in  cases n o t , covered by any o f  
the L ists. : Their e is n o  .''/.'such problem  fa cin g , us pow. A  
canvassing, o f  the m eaning and im port, o f  in d iv id u a l items: in  
the Central L is t  has becom e o f  m uch less im portance now than 
under the prov ision s o f  the G overnm ent o f  In d ia  A ct.

The rep etition  o f  - ‘n otw ith stan d in g ’ ,’ / in  every clause o f  
Section 100 has been the subject o f  prolonged and unnecessary 
argum ents in  courts-
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N o com plica tion  is lik e ly  ip  arise by reason  o f  the States in 
P a r t  I I I  com in g  in to  the schem e o f  the U n io n 1 as a ccord in g  to 
th e  d ra ft  C on stitu tion  the schem e o f  d is tr ib u tio n  is  su b ject to 
agreem ent betw een the S tates and th at is p ro v id e d  fo r  by 
articles  224 and  225. 11

F urther, in  th e a rtic le s  as fra m e d  th ere  is  n o  p ro v is io n  to 
the effect th a t the p ow er o f  leg is la tion  ca rr ies  w ith  i t  the pow er 
to m ake any p rov is ion s  essential to th e  effective exercise  o f  the 
leg islative  au th or it}7. Som e such p rov is ion s  occu r in  the 
A u stra lia n  and  A m erica n  C on stitu tion s , vide S ection  51 o f  the 
A u stra lia n  C on stitu tion  and  A r t ic le  I , S ection  8 , Sub-section  
18 o f  the A m erica n  C on stitu tion .

I  w ould, th erefore , suggest fo r  th e  con s id era tion - o f  the 
C onstituent A ssem b ly  the fo llo w in g  a r t ic le  as a su bstitu te  for 
A r tic le s  217 and 223(1 ) in  the d ra ft .

“ (1) T h e L eg is la tu re  o f  the S tates in  P a r t  I ,  S chedu le I ,  
sha ll have exclusive  p ow er to m ake la w s  fo r  the S tate or fo i 
a n y  p a rt th ereof in  re la tion  to m atters fa l l in g  w ith  the classes 
o f  sub jects specified in  L is t  I  (c o rre sp o n d in g  to  P ro v in c ia l 
L eg is la tive  L is t ) .

“ (2) T h e L eg is la tu re  o f  any o f  th e  S tates in  P a r t  I ,  
Schedule I , shall in  a d d ition  to  the pow ers  u n d er C lause (1) 
have pow er to m ake law s fo r  the S ta te  o f  any p a r t  th e re o f in 
re la tion  to m atters fa ll in g  w ith in  th e classes o f  s u b je c t  
specified  in L is t  I I ,  p rov id ed , h ow ever, th a t th e  U n io n  P a r l ia  
m ent shall also have p ow er to  m ake la w s in  re la tio n  to  the 
sam e m atters w ith in  the entire  area  o f  th e  U n io n  or an y  p art 
th ereof, and an A c t  o f  th e  leg is la tu re  o f  th e  S ta te  s h a llh a v e  
effect in  and  fo r  the S tate  as lon g  as and as fa r  o n ly  as it  is  not 
repugnant to  any A c t  o f  th e  U n ion  P a r lia m e n t.

“ (3) In  a d d ition  to  th e  pow ers co n fe r re d  by  the p re v io u s  
sub-section , the U n io n  P arlia m en t m a y  m ake la w s fo r  the: 
peace, order and good  governm ent o f  the  U n io n  _ or an y  p a r t  
th ereo f in  re la tion  to  all m atters n o t  fa l l in g  w it liin  the classes 
o f  subjects enum erated in  L is t  I  and  in  p a r t ic u la r  and .w ith o u t 
p re ju d ice  to  the gen era lity  o f  the  fo r e g o in g , th e  U n io n  P a r l ia 
m ent shall have exclusive  p ow er to m ake la w s in  re la tion  to  all 
m atters fa l l in g  w ith in  the classes o f  subject's enum erated  in  
L is t  I I I .

“ (4) (a) T h e  U n io n  P a r lia m en t sh a ll h ave  p o w e r  to  m ake 
la w s fo r  th e peace, o rd er  an d  g o o d  govern m en t o f  the S tates m  
P a r t  I I .  S ch edu le  I .
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(b) S u b je ct  to the general p ow ers  o f  P arliam en t u n der 
iw-^b-section (a), the L eg is la tu re  o f  the States in  P a r t  I I ,  
fechedule I ,  shall have the pow er to  m ake law s in  re la tion  to  
m atters co in in g  w ith in  the fo llo w in g  classes o f  su b jects  :

P ro v id e d , how ever, that any la w  passed by that U n it  shall 
have effect in  and lo r  th at U n it  so long  and as fa r  
on ly  as it  is not rep u gn an t to  an y  law  o f  the U n ion  
P a rlia m en t.

(T h is  p rov is ion  is  necessary, i f  the recom m endations o f  the 
ad hoc C om m ittee on C h ie f C om m issioners5 P r o 
v inces in th is  regard  are. a ccep ted .)

“ (5) T h e  p ow er to  legislate either o f  the U n io n  P a r l ia 
m ent or the L eg is la tu re  o f  any S tate  shall extend  to all m atters 
■essential to  the effective exercise o f  the leg is la tive  au th ority  
vested in  the p a rticu la r  leg islatu re .

tc(6) W h ere  a la w  o f  a S tate is in con sisten t w ith  a  la w  o f  
th e U n io n  P a r lia m en t or to  any ex istin g  la w  w ith  respect to  
a n y  o f  the m atters enum erated in  L is t  I  or (L is t  IT ), the la w  o f  
the P a r lia m en t or  as the case m ay  be the ex istin g  law  s h il l  
prevail an d  the la w  o f  the S tate  shall to  the extent to 
repu gn an cy  be v o id .”

(T h is  fo llow s  the A u stra lian  and A m e rica n  prov ision s. 
W ith ou t em bark in g  u p on  an exa m in ation  o f  each section  and 
■each clause, a  cou rt m ay easily  com e to  the con clu sion  th at an 
A c t  taken as a w h ole  is  repu gn an t to  another law ).

I f  it  is fe lt  necessary, specia l p ro v is io n  m ay be inserted in 
rega rd  to  law s in  respect o f  m atters in  the C oncurrent L is t  on  
ihe Lines o f  A r t ic le  2 S i(2 ) though  I  th ink such  a p rov is ion  m ay 
n ot be necessary in  v iew  o f  the o v e rr id in g  p ow er o f  the C entral 
L eg isla tu re .

A rticles 226 and 228.

3. I  a cce p t  the p r in c ip le  u n d erly in g  a rtic le  226 that i f  any 
-subject in  the P ro v in c ia l L is t  assumes n a tion a l im portance or 
becom es on e  o f  n a tion a l interest in  the lan gu age  o f  the article , 
i t  ought to  be  p ossib le  fo r  the U n io n  to  en croach  ( i f  one m ay 
use that expression ) u p on  the P ro v in c ia l fie ld  and take to itse lf 
the  p ow er to  leg is la te  on  a lly  su b ject in: the  P ro v in c ia l List.. 
B u t the very  basis o f  the assum ption  o f  th a t pow er ..is th a t the 
su b ject can  n o lon ger be regarded as one m erely  o f  im portan ce 
f o r  the p a rticu la r  S tate but has assumed_JiaMHialjiiDafiliaiQI^
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I f  these prem ises be correct, there is n o  ju stifica tion  for_a . 
State to  continue to reta in  the pow er. T lie ob ject o f  the 
assum ption o f  the pow er by th e  U n ion  is n ot by some sim ple 
o r  easy method w ith ou t h avin g  recourse to  a ch an ge in  the" 
C on stitu tion  to con vert w h at is P rov in cia l o r  State pow er into 
a concurrent pow er. T h is p rin c ip le  is not kept in  v iew  in  
A r t ic le  228 w h ich  p rov id es .th a t the provin ce  w ill con tin u e to 
have the leg isla tive  pow er in  the p a rticu la r  su b ject. T h e  
conversion o f  w hat is a P rov in c ia l pow er in to  a concurrent 
pow er w ould  offer a. prem ium  fo r  in terferen ce by  the Centre 
and m ay strike u ltim ately  at the fed era l structure o f  tho 
C onstitu tion  itself. I  w ould , therefore, suggest the su bstitu 
tion  o f  the follow ing- w ords :—

“ on the ground that any m atter enum erated in  the State 
List has assumed n ation al im portan ce”  fo r  the w ords

“ or expedient in the national in terest........ ...reso lu tion '
and add  the w ords :

“ that P arliam en t should m ake lawfi w ith  -respect to such' 
m atter”
before  the w ords “ it  shall be la w fu l fo r  the P arlia m en t e t c .” .

In  a rticle  228 fo r  the w ords "N o th in g  in  articles  226 and 
2 2 7 ”  substitute “ N oth in g  in a rticle  227 ”

A L L A D I  K R I S  U N  A  S W  A M  I .

A rtic le  218 is unnecessary, as it deals w ith  the Suprem e 
C ou rt w hich  is an item in  L is t  I .

A r t ic le  221 deals w ith  a  H ig h  C ourt.. There is no po in t 
in  specially  p rov id in g  fo r  the ju r isd ic t ion  as the iu r isd ict ion  
o f  ..all Courts in clu d in g  the. H ig h  C ou rt is covered by item s 
rela tin g  to the ju r isd iction  in  the 8 L is ts . A s  the articles; 
dea lin g  w ith  the d istribu tion  o f  leg is la tive  pow er specially: 
re fe r  to the L ists, a separate article  d ea lin g  w ith  the Suprem e 
H ig h  C ourt is superfluous and. unnecessary.




